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PURPOSE 


The purpose of this Association shall be to bring into close contact by association and 
communication lawyers, barristers and solicitors who are residents of the United States of 
America, or any of its possessions, or of the Dominion of Canada, or of the Republic of Cuba, 
or of the Republic of Mexico, who are actively engaged wholly or in part in practice of that 
branch of the law pertaining to the business of insurance in any of its branches, and to In- 
surance Companies; for the purpose of becoming more efficient in that particular branch of 
the legal profession, and to better protect and promote the interests of Insurance Companies 
authorized to do business in the United States or Dominion of Canada or in the Republic of 
Cuba, or in the Republic of Mexico; to encourage cordial intercourse among such lawyers, 
barristers and solicitors, and between them and Insurance Companies generally. 
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THE CURRENT YEAR 


HE year of 1943 is upon us. What will this year do to our Association, and 

what will our Association do during this year? Those are questions probably 
in the minds of a great many of our members. Luckily for this Association 
members can look forward to a reasonably certain year of at least some 
achievement. 

The condition of our Association is excellent from the standpoint of both 
the finances and morale. The officers have received ready response from mem- 
bers who have been called upon for services of one kind or another. The 
Journal is achieving greater reputation as a legal periodical. The interest of 
the membership in every activity of the Association is pronounced. Our 
financial situation is such as to furnish stability for our activities. The 
loyalty of members generally to this Association is more sincere and deter- 
mined, in my opinion, than in any other similar organization. 

With such a background, we can well look ahead to the remainder of the 
current year with a rather definite expectation that this Association can and 
will weather the strain and stress of wartime without any permanent damage 
being inflicted by the impediments that we may encounter. 

There has been manifested by the membership a very great interest in the 
Executive Committee meeting in Chicago, which is being converted into a sort of 
regional meeting for members in the vicinity of that city. We hope to plan 
further regional meetings for other sections of the country so that members can 
be kept in touch with one another without violating reasonable restrictions on 
transportation. It is our hope that conditions may have cleared within the 
next few months to such an extent that we can have our regular convention 
in the Summer or early Fall. 


Many members have gone into the armed services. Your president took 
occasion during the holidays to send to each of them a greeting from the 
Association. May we hope that their return will be complete and without 
great delay. 

Our Association has been builded well by the members, officers and com- 
mitteemen who have gone before. Like each of you I feel proud to be a 
member of this organization. I continually find lawyers of prominence who 
are anxious to become members of our group. We have had some of these to 
recently join. I have confidence and faith in the future of this onzanization, 
and I know that is likewise true of each member. 

WILLIs SMITH, 
President. 























IN MEMORY OF 


WILLIAM OLIVER REEDER 
* 


William Oliver Reeder was born in Warrenton, Virginia, on 


July 17, 1886. 


He received his early education in public and private schools 
in the Southern part of Maryland, and was graduated from Char- 
lotte Hall Military Academy, Maryland, in 1906. He studied law 
at Benton College of Law in St. Louis, Missouri, which institution 
conferred upon him the degree of LL.B. 


In 1910 he was admitted to the Bar of Missouri. 


On September 30th in 1916 he was married to Miss Arline 
Edison Shackelford of Clayton, Missouri, and on September 21st 
in 1919, a son was born to them. 


This son, Shackelford Reeder, is now serving as an Ensign in 
the Air Corps of the United States Navy. 


As a member of International Association of Insurance Coun- 
sel, Bill Reeder, as he was affectionately known to his many friends, 
took a very active part in all of the Association’s affairs. 


He served as a member of the Executive Committee in the 
years 1934-1935 and again in 1940-1942. 


Mr. Reeder was chaiman of the committee on War Work of 
the Missouri Bar Association, and organized the State of Missouri 
for this work. In 1942 he was elected and served as chairman of 
the committee on Ways and Means of the American Bar Associa- 
tion. 


A regular attendant at the Conventions of the Association, Bill 
Reeder was a person around whom many of the Convention activi- 
ties revolved. 


In the death of William Oliver Reeder on October 6, 1942, 
the Bar has lost a distinguished lawyer who held, and well deserved 
the respect of his fellows in his profession, and the admiration and 
love of his friends. 


We, of The International Association of Insurance Counsel 
are conscious of our great loss, and we extend our sympathy to 
Mrs. Reeder and to Shackelford. 
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WILLIAM OLIVER REEDER 
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IN MEMORY OF 


GEORGE L. NAUGHT 


The passing of our friend George L. Naught was mentioned in the October 
issue of the Journal. 


George Luther Naught was born November 9, 1872 in Rushville, Illinois. 
He was educated at the Kennedy School of Rushville, Illinois, and attained his 
A. B. degree from Knox College in 1896. Thereafter he moved East and for two 
years taught in the Battin High School in Elizabeth, New Jersey, during which 
time he studied law in the evenings. He remained a highly respected resident of 
this community until the time of his death, and was a loyal member of the 
Westminster Presbyterian Church. 

He was admitted to the Bar of the State of New York in 1900 and on 
January 1, 1904, accepted employment in the Legal Department of the Amer- 
ican Surety Company of New York. On January 16, 1917, he was elected Assist- 
ant General Solicitor of that company, and on January 17, 1928, was elected Vice 
President and Solicitor. On January 21, 1930, he was elected Vice President and 
General Counsel of the American Surety Company, and on February 17, 1931, 
was elected Vice President and General Counsel of New York Casualty Company. 


George L. Naught was long a member of the International Association of 
Insurance Counsel and was deeply interested in its activities and welfare. He was 
twice elected Vice President of our Association and served in that capacity dur- 
ing the years 1935-36 and again 1938-39. At the time of his death he was a mem- 
ber of our Home Office Counsel. He was actively interested in the Insurance 
Section of the American Bar Association. For several years he served as Chair- 
man of the Advisory Committee of the Association of Casualty and Surety 
Executives. Mr. Naught was a member of the New York Lawyers Club. 

George L. Naught died on September 19, 1942, and is survived by his son, 
Morgan J. Naught, and two daughters, the Misses Caroline L. and Virginia C. 
Naught, all of Elizabeth, New Jersey. Morgan J. Naught is now a lieutenant 
(j.g.) in the Navy. 

His friends and associates will long remember George Naught for his ability 
as a keen counsellor of law, and for his expertness in all questions pertaining to 
the casualty and surety business. He will be remembered longer perhaps for his 
quiet, kindly, generous nature that endeared him to all of his friends. The nature 
of George Naught is no better exemplified than in his unusual and deep deyo- 
tion to his children. Mrs. Naught died in 1923 and Mr. Naught never re- 
married. His waking hours away from business were devoted almost exclusively 
to his two charming daughters and his vigorous son, and to those who watched 
these children grow to maturity, Mr. Naught’s devotion has become legend. 


He was truly a kindly Christian gentleman, such as the world can ill 
afford to lose in times such as these. 

This memorial is prepared at the direction of the President of the Associa- 
tion and with the approval of the President and the Executive Committee will 
be spread upon the Minutes of the Association and printed in the January, 
1943, issue of the Journal. 

















Georce L. NAaucut 
1872-1942 
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The Editor of the Journal wishes to thank 
the membership and State Reporters who 
have only recently been appointed for their 
contributions to the Journal, for information 
furnished by them as to activities and ac- 
complishments of our members, as well as a 
list of our members who are in the Armed 
Forces, together with their rank and address. 
With the continued cooperation of the mem- 
bers and the State Reporters which I know 
is assured due to the hearty response which 
I have received to date from _ reporters 
designated, I feel that the membership will 
read the Journal with added interest. 

Your Editor is happy to publish the fol- 
lowing contributions: 

Mr. Kenneth J. Murphy, of Los Angeles, 
California, has sent in a very interesting 
opinion of the United States Circuit Court of 
Appeals for the Ninth Circuit in the case of 
Lillian M. Hoyt and Ezra S. Hoyt, Jr., vs. 
Sears, Roebuck & Company, a corporation, 
appealed from the District Court of the 
United States for the Southern District of 
California, Central Division. A suit was 
brought by Sears, Roebuck & Company, a 
New York corporation in the California State 
Court, seeking to recover from the defend- 
ants (appellants) both California residents, 
the sum of $6,150.00 which the plaintiff had 
been compelled to pay the widow and minor 
child of a former employee of the plaintiff, 
by reason of a death benefit award made by 
the Industrial Accident Commission of the 
State of California. Feeling that the opinion 
in this case of the United States Circuit Court 
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of Appeals will be of interest to our mem- 
bership, the same is hereinbelow quoted: 

“The plaintiff, Sears Roebuck and Co., a 
New York corporation, commenced an ac- 
tion in the California State Court, seeking 
to recover from the defendants, both Califor- 
nia residents, the sum of $6,150.00 which 
the plaintiff had been compelled to pay to 
the widow and minor child of a former em- 
ployee of the plaintiff, by reason of a death 
benefit award made by the Industrial Acci- 
dent Commission of the State of California. 
The complaint alleged that the employee’s 
death was caused by the negligence of the 
defendant Lillian M. Hoyt in the operation 
of an automobile owned by the defendant 
Ezra S. Hoyt, Jr. 

The defendants filed an answer and a 
cross-complaint in the State Court action, 
alleging that the accident was caused by the 
negligence of the plaintiffs employee and 
praying damages. 

Thereafter the plaintiff filed a petition for 
removal of the cause to the United States 
District Court, and a bond for removal. The 
State Court thereupon made an order remov- 
ing the cause. No motion for remand was 
made by the defendants. Trial was had in 
the United States District Court, and judg- 
ment was rendered in favor of the plaintiff- 
appellee. The present appeal followed. 

As one of their points on appeal, appel- 
lants question the jurisdiction of the Dis- 
trict Court. They rely on Shamrock Oil 
and Gas Corporation v. Sheets, 313 U.S. 100, 
in which the Supreme Court held that the 
filing by the defendant in a suit in a State 
Court of a counterclaim setting up an in- 
dependent cause of action does not confer 
upon the plaintiff the right of removal. Ap- 
pellee, however, urges that the cited case is 
inapplicable for the reason that in the in- 
stant case no objection to the removal or 
motion to remand the cause was made by 
the defendants. The argument is that the 
error in the removal proceedings was not 
jurisdictional and was waived by the de- 
fendants by their acquiescence in the re- 
moval. ' 

But we are of the opinion and therefore 
hold that the Shamrock case, supra, is con- 
trolling and compels a reversal of the cause. 
While it is true that the question of whether 
or not there could be a waiver of the irregul- 
arity in removal was not directly before the 
Supreme Court, the Court’s language clearly 
indicates that it considered the regularity of 
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the proceedings in this respect as going to 
the jurisdiction of the District Court. 


We quote (pp. 105-106): 

“*& * * In West v. Aurora City, 6 Wall. 
139, this Court held that removal of a 
cause from a state to a federal court 
could be effected under §12 only by a de- 
fendant against whom the suit is brought 
by process served upon him. Conse- 
quently a non-citizen plaintiff in the 
state court, against whom the citizen- 
defendant had asserted in the suit a claim 
by way of counterclaim which, under 
state law, had the character of an ori- 
ginal suit, was not entitled to remove the 
cause. The court ruled that the plain- 
tiff, having submitted himself to the 
jurisdiction of the state court, was not 
entitled to avail himself of a right of 
removal conferred only on a defendant 
who has not submitted himself to the 
jurisdiction.” 


After calling attention to the case of West 
v. Aurora City in the foregoing language, the 
Supreme Court traces the history of the re- 
moval statute and concludes that Congress 
in enacting the present statute of 1887 did 
not intend to change the rule as previously 
laid down. We quote further from the 
Court’s opinion in the Shamrock case (p. 
108): 


“Not only does the language of the 
Act of 1887 evidence the Congressional 
purpose to restrict the jurisdiction of the 
federal court on removal, but the policy 
of the successive acts of Congress regu- 
lating the jurisdiction of federal courts is 
one calling for the strict construction of 
such legislation. The power reserved to 
the states under the Constitution to pro- 
vide for the determination of controver- 
sies in their courts, may be restricted only 
by the action of Congress in conformity 
to the Judiciary Articles of the Constitu- 
tion. ‘Due regard for the rightful inde- 
pendence of state governments, which 
should actuate federal courts, requires 
that they scrupulously confine their own 
jurisdiction to the precise limits which 

the statute has defined’. * * *.” 
Reversed with instructions to remand to 

the State Court.” 
x * * 

In the October, 1942 issue of Insurance 
Counsel Journal, Mr. Thomas N. Bartlett, 
of Baltimore, Maryland, contributed an item 
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involving a novel collision case of Biggs v. 
Hutzler Bros. Company, which was decided 
by the Superior Court, Baltimore City, on 
February 9, 1942. Mr. Bartlett now advises 
that this case was appealed to the Court of 
Appeals of Maryland, a court of last resort 
of that State, where the judgment of the 
lower court (which was in favor of the de- 
fendant) was affirmed. 
—“< 2 

Kenneth B. Cope of Canton, Ohio, has 
furnished me an opinion covering the ques- 
tion of whether or not a person, who pays 
someone to drive him back and forth to work, 
along with several other such people, is re- 
moved from the category of a “guest.” The 
cases listed are Miller v. Fairley, Ohio Law 
Abstract, 37, at page 79 (decision by Judge 
Powell of Cleveland), and Dougherty, Ad- 
ministrator vs. Hall (opinion of Summit 
County Court of Appeals) appearing in the 
Ohio Bar Association Report for December 
14, at page 163. The decisions in these cases 
appear to be diametrically opposite and prob- 
ably the Supreme Court of Ohio will, in the 
near future, decide the question. 

Also of interest to our members is the 
announcement made recently by Price Ad- 
ministrator Leon Henderson in the Cleveland 
Plain Dealer (December 15) that more than 
two hundred insurance companies, which 
write almost all of the automobile liability 
insurance in the United States, have assured 
protection to policyholders who participate in 
car-sharing plans, and the companies have 
agreed to make such protection on car-sharing 
plans apply to all accidents occurring after 
July 15, 1942. 

* * * 


The Journal has been advised that the fol- 
lowing members have been elected or appoint- 
ed to public offices: 

J. Waties Waring of Charleston, South 
Carolina, early in 1942 was appointed United 
States District Judge for the Eastern District 
of South Carolina. 

Walter S. Jackson of Lima, Ohio, was re- 
cently elected to the Court of Appeals of that 
district by one of the largest pluralities for 
that position in recent years. 

Charles M. LaFollette, of Evansville, In- 
diana, was recently elected to Congress. 

* * * 


Wayne Ely, designated reporter for the 
State of Missouri, has furnished the following 
Prayer penned by Harvey T. Harrison about 
thirty years ago, which I think is very fitting 








Page 10 


to publish at this time. Mr. Harrison, as was 
disclosed in the October, 1942 Insurance 
Counsel Journal, departed this life on Sep- 
tember 29, 1942 in Little Rock, Arkansas. 


A PRAYER 

Thou in whose keeping are the issues of life, 

In whose will all things are resolved, 

In whose mind is no darkness, 

Whose wisdom is so perfected that nothing 
but good proceeds therefrom, 

Whose sympathy.is so abounding that it is 
aware of each of us 

And surrounds us and supports us with lov- 
ing kindness, 

To Thee we bring this our solemn public 
petition. 


Give us enough of food, raiment and shelter 

And a will to seek out and share with those 
who have none. 

Give us light hearts and a good reason 
therefor; 

But if for cause our hearts are heavy, 

Give us wisdom to perceive that sorrow 
should not linger 

And joy waits for those who trust in Thee. 

Protect the innocent. Restrain the greedy. 

Lend power and influence to those who be 
of good will. 

In whatsoever we meditate of evil, frustrate 
our wills. 

In whatsoever we purpose of good, further 
our endeavor. 

Give us to lie down in peace without fear 

And to awake with exultation. 

May the stream of our earthly experience 
find a happy outlet beyond the grave. 

—H. T. Harrison. 


* %* * 


Mr. Ely also furnished an excerpt from 
a talk made by Mr. Harrison to the Minis- 
terial Alliance in Little Rock on October 27, 
1941, which I think our membership will en- 
joy reading: 

“T love ministers of the Christian gospel. 
This affection is a part of my natural heri- 
tage, for as you have been told, I am an 
offspring of a Methodist parson—a mighty 
far-offspring, it may be, but not so far off 
as to strain the bonds of my affection for 
preachers. I hope I shall meet preachers 
in heaven, at least some I’ve known, and 
some others I’ve known about. But if I 
should fail to meet in heaven some preachers 
I have known and some others I have known 
about, and, on the other hand, should run 
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into some ecclesiastical brethren I have known 
who were always cocksure they were on the 
glory road and who were forever honking 
everybody else to the side of the road to 
make room for their passing, why in that 
event I shall suspect that I caught the wrong 
ship of Zion and landed on the opposite shore 
and shall conclude that I have received the 
reward of my sins. 

“You might be interested in knowing whom 
I shall be on the lookout for and with whom 
I shall seek a few mouthfuls of conversa- 
tion. Jesus? No, because He'll have his 
hands full for a long time, trying to explain 
His gospel to generations of ecclesiastical 
brethren who notwithstanding their earnest- 
ness never did get what it was all about. 
However, after He gets through with the 
cocksure brethren I would certainly seek an 
opportunity to sit around on the edge of the 
crowd and hear Him talk. But for the first 
few millenniums I would hang around such 
fellows as the two Isaiahs, preferably the 
second, St. Paul, Martin Luther; and I sus- 
pect I’d spend quite a bit of time visiting and 
eating under the tent of Abraham. I would 
also enjoy a jawbone session with Moses, 
especially if he has got over the impediment 
in his speech. I should particularly like to 
hear Paul relate how a bigoted Pharisee be- 
came a Christian and hear Martin Luther 
explain how the ecclesiastical pabulum of his 
generation drove him to a diet of Worms. 
And just as soon as I get my wings fitted 
I shall set forth on a search for Dr. James 
E. Godbey and Hay Watson Smith.” 


* * * 


Wayne Ely, reporter for Missouri, through 
J. Francis O’Sullivan, of Kansas City, sends 
the following interesting decision of the Kan- 
sas City Court of Appeals in the case of 
Wheeler vs. Mutual Benefit Life Insurance 
Company, 157 S.W. (2d) 554, which, he ob- 
serves, “changes all the law we thought we 
knew with respect to exceptions in accident 
policies.” A brief synopsis of the opinion is: 

“In the Wheeler case defendant filed a de- 
murrer to plaintiffs petition on the ground 
that it failed to state facts sufficient to con- 
stitute a cause of action. The demurrer was 
overruled, defendant failed to plead further 
and plaintiff took judgment in the circuit 
court, from which judgment defendent appeal- 
ed. The Kansas City Court of Appeals, re- 
viewed the policy, pointed out that the As- 
sociation agreed to pay monthly benefits for 
disability resulting from disease originating 
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more than thirty days after the effective date 
of the policy, “and which confines the in- 
sured continuously within doors and requires 
regular visits therein by legally qualified phy- 
sician: provided said disease necessitates total 
disability and total loss of time.” An “Ad- 
ditional Provision” of the policy provided 
“This policy does not cover death, disability, 
or other loss sustained * * * while suffering 
from insanity or mental infirmity.” The 
opinion of the court relates that “the main 
reliance of appellant is based upon the asser- 
tion that ‘provisions in insurance policies 
excepting certain classes and kinds of injur- 
ies and diseases are valid and binding’.” 

Appellant cited several cases, which the 
Kansas City Court of Appeals said had been 
considered, but which they held “are not per- 
suasive or controlling under the particular 
facts and circumstances disclosed in this case. 
All of them contain distinguishing features.” 

The court construed the policy as an agree- 
ment to “pay a definite amount for loss of 
time resulting from total disability occasion- 
ed by any disease. It was undoubtedly so 
understood by the insured when he purchas- 
ed this policy, and it may fairly be said that 
the minds of the parties never met upon 
an agreement that the disease of insanity was 
an excepted risk.” 

The holding of the court was that the in- 
surer did not state in the insuring clause 
that it intended to rely on any limitation un- 


INSURANCE COUNSEL JOURNAL 


Page 11 


der “Additional Provisions;” that “Addition- 
al Provisions” were repugnant to an insuring 
clause, and would be ignored to the end 
that the purpose of indemnity could be given 
effect. 

As stated in Mr. O’Sullivan’s letter, the 
Supreme Court issued a writ of certiorari, but 
later quashed its writ because the opinion 
of the Kansas City Court of Appeals was not 
in direct conflict with any controlling deci- 
sions of the Supreme Court. Such conflict 
is a condition precedent to the issuance of a 
writ of certiorari in Missouri.” 

* * x 

Mark Townsend, designated reporter of 
the Association for the State of New Jersey, 
has sent me the following very interesting in- 
formation concerning one of our members, 
William A. Porteous, formerly of New Orleans. 
Bill Porteous is now a lietenant commander 
in the United States Navy, in command of 
the U. S. S. Tourmaline, and sailed to un- 
known ports on December 8, 1942. In send- 
ing in this news item Mark advised that Bill 
was formerly in the Judge Advocate’s De- 
partment of the Navy, with a desk in Wash- 
ington, but getting restless of such inactive 
service he arranged to be transferred to sea 
duty. Quoting from Mark’s letter: “We cer- 
tainly take our hats off to Bill and wish 
him a speedy and safe return to the United 
States.” I am sure this is the wish of the 
entire membership. 


State Journal Reporters 


Acting under direction of the President and 
Executive Committee, the Editor of the Jour- 
nal has or will appoint a Journal Reporter for 
each State. The duty of each reporter is 
from time to time to furnish the Editor with 
a list of members from his State who are in 
the Armed Forces of the United States, their 
rank and address, and to assist the Editor 
in securing worthwhile articles for the Jour- 
nal, to advise him of decisions of interest, and 
to keep him informed of the death of a mem- 
ber, as well as accomplishments, activities, 
etc., of members in his respective State. The 
Editor feels that with the cooperation of the 
State Journal Reporters, the Journal will be 
able to keep each member of the Association 
in touch with the other members and inform- 
ed of their activities, thereby giving the Jour- 
nal added personal interest and touch. 

A list of the State Journal Reporters who 


have to date been good enough to accept ap- 
pointment and pledge their cooperation is 
hereinbelow published: 


Alabama: Henry C. Meader, Montgomery. 
Arizona: Harold L. Divelbess, Phoenix. 
Arkansas: A. L. Barber, Little Rock. 
California: Forrest A. Betts, Los Angeles. 
Colorado: Lowell White, Denver. 
Connecticut: Frank E. Dully, Hartford. 
Delaware: Abel Klaw, Wilmington. 

Florida: Birkett F. Jordan, Gainesville. 
Georgia: Arthur G. Powell, Atlanta. 

Illinois: Ralph R. Hawxhurst, Chicago. 
Indiana: Jacob S. White, Indianapolis. 

Idaho: Oliver O. Haga, Boise. 

Towa: Rex H. Fowler, Des Moines. 

Kansas: Robert L. Webb, Topeka. 

Kentucky: Robert P. Hobson, Louisville. 
Louisiana: St. Clair Adams, Jr., New Orleans. 
Maine: Clement F. Robinson, Portland. 
Maryland: Roszel C. Thomsen, Baltimore. 
Massachusetts: Richard Joseph Dunn, Boston. 
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Michigan: Stevens T. Mason, Detroit. 
Minnesota: R. B. Reavill, Duluth. 

Mississippi: Edward C. Brewer, Clarksdale. 
Missouri: Wayne Ely, St. Louis. 

Montana: W. J. Jameson, Billings. 

Nebraska: Jas. D. Conway, Hastings. 
Nevada: Albert D. Ayres, Reno. 

New Hampshire: Maurice F. Devine, Manchester. 
New Jersey: Mark Townsend, Jr., Jersey City. 
New Mexico: Francis C. Wilson, Santa Fe. 
New York: John H. Hughes, Syracuse. 

North Carolina: R. H. Sykes, Durham. 

North Dakota: Gordon V. Cox, Bismarck. 
Ohio: Kenneth B. Cope, Canton. 

Oklahoma: V. P. Crowe, Oklahoma City. 
Pennsylvania: Michael A. Foley, Philadelphia. 
Rhode Island: Felix Hebert, Providence. 

South Carolina: B. Allston Moore, Charleston. 
South Dakota: F. G. Warren, Sioux Falls. 
Tennessee: W. Percy McDonald, Memphis. 
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Texas: Marion N. Chrestman, Dallas. 

Utah: Ralph T. Stewart, Salt Lake City. 
Virginia: Alex W. Parker, Richmond. 
Washington: Cassius E. Gates, Seattle. 
Wisconsin: Kenneth P. Grubb, Milwaukee. 

West Virginia: Thomas B. Jackson, Charleston. 
Wyoming: M. A. Kline, Cheyenne. 





IN MEMORIAM 


Harry P. Lawther of the firm of Lawther, 
Cramer, Perry & Johnson, Texas Bank Build- 
ing, Dallas, Texas, died November 30, 1942. 


Jared P. Huxley, of the firm of Harring- 
ton, Huxley and Smith, Mahoning Bank 
Building, Youngstown, Ohio, died June 4, 
1942. 


Members of International Association of Insurance Counsel 


Serving With The Armed Forces of The United States 


Abernathy, Kenneth, Lieutenant Directorate of 
Communications of Air Forces, Washington, D. C. 

Anderson, John H. Jr., Lieutenant (j.g.) U. S. 
N. R. Box 217, Wilmington, N. C. 

Arnote, Walter J., Lt. Col. Hq. Div. Arty., APO 
45, Pine Camp, New York. 

Baker, Sam R.; Lieutenant, 923rd School Squad., 
B.T.C. No. 7, Atlantic City, N. J. 

Beggs, E. Dixie, Infantry Hq., 88th Inf. Div., 
Camp Gruber, Oklahoma. 

Bowman, Byrne A., Captain, J.A.G.D. Headquar- 
ters 88th Infantry Division, Camp Gruber, Okla- 
homa. 

Blair, James T., Jr., Captain, AS.N. O-904468, 
10th Squadron, 60th Troop Carrier Group, APO 
care Postmaster, New York City, New York. 

Bunting, Charles T., U.S.N.R. River Road, Bur- 
lington, New Jersey. 

Bond, George Jr., Lt. (j.g.) Com. S.W. Pac. 
U. S. Fleet Post Office, San Francisco, Calif. 

Bannister, Wayne, Lieutenant, Headquarters Com- 
pany, 2nd Battalion, 7th Infantry, Foreign Service. 

Carey, Wm. D. P., Captain, Army Air Corps, 
Wright Field, Dayton, Ohio. 

Carlisle, Robert M., Lieutenant (j.g.) U. S. 
Navy. 

Christian, A. D., Major, Army Air Force Head- 
quarters, Flying Training Command, Fort Worth, 
Texas. 

Conrad, George D., First Lieutenant, Camp Robin- 
son, Arkansas. 

Crownover, Arthur, Jr., O.C.S. Staff and Faculty, 
Ft. Washington, Maryland. 

Curtis, Henry B., Colonel, Headquarters, 3rd 
Tank Destroyer Group, Camp Bowie, Texas. 

Caples, Wm. G., Lieutenant, 922nd Eng. Aviation, 
Geiger Field, Washington. 

Cockrill, J. Mitchell, First Lieutenant, Coast Ar- 
tillery, C. A. T. B. 28, Camp Wallace, Texas. 

Dunn, Ralph P., Captain, A.C., 12th Replacement 
Control Depot, APO 635, Army Postmaster, New 
York, New York. 


Dyer, David W., Lieutenant, 825th Guard Squad- 
ron, Miami Beach, Florida. 

Fellers, James D., Captain, A.C. II, Grand Air 
Support Command, Camp Young, Indio, Califor- 
nia. 

Fulcher, E. D., Captain, J.A.G.D. Headquarters, 
7th Service Command, Omaha, Nebraska. 

Ginsberg, George J., Captain, U. S. Army, J.A.G.D. 
Camp Headquarters, Camp Bowie, Texas. 

Groce, Josh H., Captain, Aide de Camp, Hq. Mid- 
western Signal Corps School, Camp Crowder, Mis- 
souri. 

Haberman, Philip W. Jr., U. S. Army. 

Hargrave, Herbert W. J., Captain, 731st M. P. 
Bn., Fort Wadsworth, Staton Island, N. Y. 

Heffernan, Henry J., Lieutenant, U. S. Army, 
Camp Butner, N. C. 

Hildebrand, Raymond, Lieutenant 
J.A.G.D., Newark, New Jersey. 

Hunt, John H., 2nd Lt. Army Air Corps, Munici- 
pal Air Base, Gainesville, Fla. 

Harrison, Walter V., Captain, Army Air Base, 
Casper, Wyoming. 

Irvine, John E., US.N.R., care Naval Training 
School (I), U. S. Naval Air Station, Quonset Point, 
Rhode Island. 

Jackson, J. Kirkman. Captain, U. S. Army Air 
Corps, Intelligence Division Ferrying Command, 6 
East Nelson Street, Alexandria, Virginia. 

Jacobson, Howard H., Lieutenant, 399 Base 
Headquarters, A. B. Squadron, care Postmaster, 
APO 975, Seattle, Washington. 

Kissam, Leo T., Captain, U. S. Army. 

Kivett, Austin, Lieutenant (s.g.), United States 
Navy, Washington, D. C. 

LaBrum, Harry, Major, Army Signal 
Legal Section, Philadelphia, Pa. 

Lazonby, J. Lance, Captain, U. S. Army, First 
Calvary, Fort Bliss, Texas. 


Limbach, Arthur L., Captain, Schenectady Quar- 
termaster Depot, Schenectady, New York. 
Madison, George T., Lieutenant Colonel, Claims 
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Com. APO 302, care Postmaster, New York, N. Y. 

Montgomery, Brainerd S., Ensign, U. S. Coast 
Guard, New Orleans, La. 

Mount, Thomas F., Captain, J.A.G.D. 

McNeal, Harley J., 2nd Lt., A.C., T.J.A. General 
School, The Lawyers Club, University of Michigan, 
Ann Arbor, Michigan. 

Niehaus, John M., Major, Signal Corps, Legal 
Section, U. S. Army, 1819 West Pershing Road, 
Chicago, Illinois. 

Oman, Ralph W., Captain, A.C. (S-2), 
Bomb Squadron, Biggs Field, El Paso, Texas. 

Pike, Miles N., Major, 81st Inf. Tr. Bn., Camp 
Roberts, California. 

Porteous, William A. Jr., US.N.R., D-V (No. 5), 
U. S. S. Tourmaline, PY 20, Postmaster, New York, 
N. ¥. 

Pitts, McLean, Branch of Service Secret. 

Robinette, Ivan, Sp. 1st Class (R), Recruiting Tr. 
School, U. S. Naval Training Station, San Diego, 
California. 

Ross, James H., Captain, U. S. Army, J.A.G.D., 
Washington, D. C. 

Schoenborn, Urlin, Ensign, U.S.N.R., 2000 F St., 
Washington, D. C. 
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Seiler, Robert E., Captain, 15th Training Regi- 
ment, Camp Joseph T. Robinson, Ark. 

Semple, Harold R., U. S. Army, J.A.G.D., Wash- 
ington, D. C. 

Smith, C. Douglas, U. S. Army, Box 54, Santa 
Maria, California. 

Saxby, Russell G., Lieutenant, Office of Port Di- 
rector, 17 Battery Place, N. Y. C. 

Walker, Henry B., Lieutenant Colonel, Quarter- 
master General, Washington, D. C. 

Watrous, Charles A., Major, 245 F. A. Bn. APO 
502, San Francisco, California. 

Wells, Maxwell W., United States Navy, care 
Office Naval Intell., Washington, D. C. 

Wickham, William A., Ensign, U. S. Coast Guard 
(r), Cleveland District, Cleveland, Ohio. 

Wing, Leonard F., Brigadier General, Headquar- 
ters 43rd Inf. Div., APO 43, San Francisco, Califor- 
nia. 

Wilcox, Marshall E., Co. L-5th Quar. M.T.R., 2nd 
Platoon Bldg., 219, Fort Francis E. Warren, Wyom- 
ing. 

Whitfield, Allen, Lt. Munitions Assign. Bd. of 
International Div. Service of Supply, U. S. Army, 
Washington, D. C. 

Zelt, Wray G. Jr., Lieutenant, Intelligence Offi- 
cer, Army Air Base, Alamogordo, New Mexico. 


Standing Committees of the Association 


AERONAUTICS LAW 

Chairman: E. Smythe Gambrell, Haas-Howell 
Building, Atlanta, Georgia. 

George B. Logan, 506 Olive Street, St. Louis, Mis- 
souri. 

Rupert G. Morse, Insurance Exchange Building, 
Kansas City, Missouri. 

W. Percy McDonald, Commerce Title Building, 
Memphis, Tennessee. 

W. R. McKelvey, 
Washington. 

Leo B. Parker, 900 Waltower Building, Kansas 
City, Missouri. 

William G. Pickrel, Union Trust Building, Dayton, 
Ohio. 


Insurance Building, Seattle, 


CASUALTY INSURANCE 


Chairman: Fletcher B. Coleman, State Farm Mu- 
tual Building, Bloomington, Illinois. 

Leslie P. Beard, American Bank Building, New 
Orleans, Louisiana. 

Forrest A. Betts, Title Insurance Building, Los 
Angeles, California. 

Mart Brown, Ramsey Tower, Oklahoma City, 
Oklahoma. 

Murray G. James, Murchison Building, Wilming- 
ton, N. C. 

Lewis C. Ryan, Hills Building, Syracuse, New 
York. 

H. H. Schoepp, St. Paul-Mercury Indemnity Co., 
111 W. Fifth Street, St. Paul, Minnesota. 

H. L. Smith, Kennedy Building, Tulsa, Oklahoma. 

Ex-Officio: F. B. Baylor, 1204 Sharp Building, 
Lincoln, Nebraska. 


FIDELITY & SURETY LAW 


Chairman: Frank M. Cobourn, Ohio Building, 
Toledo, Ohio. 

William R. Eaton, First National Bank Building, 
Denver, Colorado. 

Stevens T. Mason, National Bank Building, De- 
troit, Michigan. 

Henry W. Nichols, National Surety Corporation, 
4 Albany Street, New York City. 

Charles A. Noone, Chattanooga Bank Building, 
Chattanooga, Tennessee. 

Guillermo Diaz Romanach, Trust Company Build- 
ing, Havana, Cuba. 

Ex-Officio: Patrick F. Burke, Indemnity Insur- 
ance Co. of N. A., 1600 Arch Street, Philadelphia, 
Pennsylvania. 


FIRE AND MARINE INSURANCE 


Chairman: John G. McKay, First National Bank 
Building, Miami, Florida. 

St. Clair Adams, Jr., American Bank Building, 
New Orleans, Louisiana. 

John H. Freeman, State National Bank Building, 
Houston, Texas. 

Cassius E. Gates, Central Building, Seattle, Wash- 
ington. 

J. Harry LaBrum, Packard Building, Philadelphia, 
Pennsylvania. 

B. Allston Moore, One Broad Street, Charleston, 
South Carolina. 

Thomas F. Mount, Packard Building, Philadelphia, 
Pennsylvania. 

John H. Skeen, First National Bank Building, 
Baltimore, Maryland. 
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R. P. Wisecarver, 315 Montgomery Street, San 
Francisco, California. 


HEALTH & ACCIDENT INSURANCE 


Chairman: Fred S. Ball, Jr., First National Bank 
Building, Montgomery, Alabama. 

Arthur L. Aiken, Citizens Trust Building, Fort 
Wayne, Indiana. 

Gerald T. Foley, 1172 Raymond Boulevard, New- 
ark, New Jersey. 

Robert P. Hobson, Kentucky Home Life Building, 
Louisville, Kentucky. 

Robert H. Sykes, Geer Building, Durham, North 
Carolina. 

Ex-Officio: Allan E. Brosmith, Travelers Insur- 
ance Company, 700 Main Street, Hartford, Con- 
necticut. 


HIGHWAY SAFETY & FINANCIAL 
RESPONSIBILITY 


Chairman: John L. Barton, First National Bank 
Building, Omaha, Nebraska. 

Milton L. Baier, Merchants Mutual Casualty 
Company, 268 Main Street, Buffalo, New York. 

L. J. Carey, Michigan Mutual Liability Co., 163 
Madison Avenue, Detroit, Michigan. 

Raymond N. Caverly, Fidelity & Casualty Co. of 
N. Y., 80 Maiden Lane, New York City. 

Richard H. Field, 15 State Street, Boston, Mas- 
sachusetts. 

William H. Freeman, Northwestern Bank Building, 
Minneapolis, Minnesota. 

Herbert W. J. Hargrave, 68 William Street, New 
York, New York. 

Louis Eliot Wyman, 45 Market Street, Manchester, 
New Hampshire. 

Ex-Officio: Francis M. Holt, Graham Building, 
Jacksonville, Florida. 


HOME OFFICE COUNSEL 


Chairman: Leslie P. Hemry, American Mutual 
Liability Ins. Co., 142 Berkeley Street, Boston, Mas- 
sachusetts. 

Patrick F. Burke, Indemnity Insurance Company 
of N. A., 1600 Arch Street, Philadelphia, Pennsyl- 
vania. 

Raymond N. Caverly, Fidelity & Casualty Co. of 
N. Y., 80 Maiden Lane, New York, New York. 

Fletcher B. Coleman, State Farm Mutual Insur- 
ance Co., Bloomington, Illinois. 

Hugh D. Combs, United States Fidelity & Guar. 
Co., Baltimore, Maryland. 

Berkeley Cox, Aetna Life Insurance Company, 
Hartford, Connecticut. 

Victor C. Gorton, Allstate Insurance Company, 
20 North Wacker Drive, Chicago, Illinois. 

John A. Luhn, Fidelity & Deposit Co. of Md., 
Baltimore, Maryland. 

Franklin J. Marryott, Liberty Mutual Insurance 
Co., 175 Berkeley Street, Boston, Massachusetts. 

Daniel Mungall, Gen. Acc. Fire & Life Assur. 
Corp., 414 Walnut Street, Philadelphia, Pennsyl- 
vania. 

Royce G. Rowe, Lumbermens Mutual Casualty 
Company, 4750 Sheridan Road, Chicago, Illinois. 
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Price H. Topping, Guardian Life Insurance Co. of 
Amer., 50 Union Square, New York, New York. 


LIFE INSURANCE 


Chairman: Payne Karr, Exchange Building, 
Seattle, Washington. 

Robert A. Adams, Fletcher Savings & Trust Build- 
ing, Indianapolis, Indiana. 

Andrew D. Christian, Mutual Building, Richmond, 
Virginia. 

Robert D. Dalzell, 450 Fourth Avenue, Pittsburgh, 
Pennsylvania. 

E. A. Roberts, Minnesota Mutual Life Ins. Co., 
156 East Sixth Street, St. Paul, Minnesota. 

Julius C. Smith, Jefferson Standard Building, 
Greensboro, North Carolina. 

W. Calvin Wells, III., Lamar Life Building, Jack- 
son, Mississippi. 

Morris E. White, First National Bank Building, 
Tampa, Florida. 

Ex-Officio: Paul J. McGough, Northwestern Na- 
tional Bank Building, Minneapolis, Minnesota. 


UNAUTHORIZED PRACTICE OF LAW 


Chairman: Ralph R. Hawxhurst, 1 North La- 
Salle Street, Chicago, Illinois. 

Pinckney L. Cain, Central Union Building, Colum- 
bia, South Carolina. 

Hervey J. Drake, Ass’n of Casualty & Surety Exec., 
60 John Street, New York, New York. 

Rex H. Fowler, Crocker Building, Des Moines, 
Iowa. 

A. Bruce Keller, National Bank Building, Pitts- 
burg, Kansas. 

Ambrose B. Kelly, American Mutual Alliance, 919 
North Michigan Avenue, Chicago, Illinois. 

John M. Niehaus, Jr., Central National 
Building, Peoria, Mlinois. 

G. L. Reeves, P. O. Box 2111, Tampa, Florida. 

Ex-Officio: J. Mearl Sweitzer, Employers Mu- 
tual Liab. Ins. Co., Wausau, Wisconsin. 


WORKMEN’S COMPENSATION 


Chairman: Kenneth B. Cope, First National Bank 
Building, Canton, Ohio. 

Thomas D. Cooper, Security National Bank Build- 
ing, Burlington, North Carolina. 

Charles W. Green, Powers Building, Rochester, 
New York. 

William E. Knepper, 5 East Long Street, Colum- 
bus, Ohio. 

Charles T. LeViness, III., Munsey Building, Balti- 
more, Maryland. 

David I. McAlister, 63 S. Main Street, Washing- 
ton, Pennsylvania. 

Robert M. Nelson, 
Memphis, Tennessee. 

Ex-Officio: Thomas N. Bartlett, Maryland Cas- 
ualty Company, Baltimore, Maryland. 


PRACTICE AND PROCEDURE 


Chairman: Wilbur E. Benoy, Motorists Mutual 
Insurance Co., A. I. U. Citadel, Columbus, Ohio. 

Charles H. Gover, Law Building, Charlotte, North 
Carolina. 

Clarence W. Heyl, Central National Bank Building, 
Peoria, Illinois. 
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Lon Hocker, Jr., 407 N. Eighth Street, St. Louis, 
Missouri. 

Leo T. Kissam, 50 Broadway, New York City. 

William G. Pickrel, Union Trust Building, Dayton, 
Ohio. 

Price H. Topping, Guardian Life Ins. Company of 
Amer., 50 Union Square, New York City. 

F. G. Warren, Boyce-Greeley Building, Sioux 
Falls, South Dakota. 

Ex-Officio: Pat H. Eager, Jr., Standard Life 
Building, Jackson, Mississippi. 


GENERAL LEGISLATIVE 


Chairman: F. B. Baylor, Sharp Building, Lin- 
coln, Nebraska. 

Oliver R. Beckwith, Aetna Casualty & Surety Co., 
151 Farmington Avenue, Hartford, Connecticut. 

J. Mearl Sweitzer, Employers Mutual Liab. Ins. 
Co., Wausau, Wisconsin. 

George W. Yancey, Massey Building, Birming- 
ham, Alabama. 


ENTERTAINMENT 


Chairman: L. J. Carey, Michigan Mutual Lia- 
bility Co., 163 Madison Avenue, Detroit, Michigan. 

Mrs. Milo Crawford, Detroit, Michigan. 

Stevens T. Mason, National Bank Building, De- 
troit, Michigan. 

Mrs. Walter Mayne, St. Louis, Missouri. 

Richard B. Montgomery, Jr., Maritime Building, 
New Orleans, Louisiana. 

David I. McAlister, 63 S. Main Street, Washing- 
ton, Pennsylvania. 

Robert M. Noll, Peoples Bank Building, Marietta, 
Ohio. 

Mrs. H. Melvin Roberts, Cleveland, Ohio. 

Robert W. Shackleford, Tampa Theatre Building, 
Tampa, Florida. 

Price H. Topping, Guardian Life Insurance Co. 
of Amer., 50 Union Square, New York, New York. 

Mark Townsend, Jr., 921 Bergen Avenue, Jersey 
City, New Jersey. 


GOLF COMMITTEE 


Chairman: Mark Townsend, Jr., 921 Bergen 
Avenue, Jersey City, New Jersey. 

John H. Anderson, Jr., Security Bank Building, 
Raleigh, North Carolina. 

James T. Blair, Bacon Building, Jefferson City, 
Missouri. 

Robert Dineen, State Tower Building, Syracuse, 
New York. 

Josh H. Groce, Smith-Young Tower, San An- 
tonia, Texas. 

Oliver K. King, Bar Building, White Plains, New 
York. 

Melvin M. Roberts, Guardian Building, Cleveland, 
Ohio. 
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Albert C. Schlipf, First National Bank Building, 
Springfield, Illinois. 

Wray G. Zelt, Jr., 63 S. Main Street, Washington, 
Pennsylvania. 


LADIES GOLF COMMITTEE 


Chairman: Mrs. H. Melvin Roberts, Cleveland, 
Ohio. 
Mrs. Raymond N. Caverly, New York, New York. 
Mrs. Evans Dunn, Birmingham, Alabama. 
Mrs. Charles H. Gover, Charlotte, North, Caro- 


lina. 


LADIES BRIDGE COMMITTEE 


Chairman: Mrs. Milo H. Crawford, Detroit, 
Michigan. 

Mrs. John H. Anderson, Jr., Raleigh, North 
Carolina. 


Mrs. R. D. Dalzell, Pittsburgh, Pennsylvania. 
Mrs. Elias Field, Boston, Massachusetts. 
Mrs. Robert P. Hobson, Louisville, Kentucky. 


LADIES GENERAL ENTERTAINMENT 
COMMITTEE 


Mrs. Robert W. Shackleford, Tampa, 


Mrs. James S. Bussey, Augusta, Georgia. 
Mrs. Thomas D. Cooper, Burlington, North Caro- 


Mrs. James A. Dixon, Miami, Florida. 

Mrs. Wayne Ely, St. Louis, Missouri. 

Mrs. John H. Hughes, Syracuse, New York. 
Mrs. Wilson C. Jainsen, Hartford, Connecticut. 
Mrs. B. Allston Moore, Charleston, South Caro- 


Mrs. W. A. Porteous, Jr., New Orleans, Louisiana, 
Mrs. Lowell White, Denver, Colorado. 


TENNIS COMMITTEE 


Chairman: Price H. Topping, Guardian Life In- 
surance Co. of Amer., 50 Union Square, New York, 
New York. 

William T. Campbell, Lincoln-Liberty Building, 
Philadelphia, Pennsylvania. 

John G. McKay, First National Bank Building, 
Miami, Florida. 


CHESS COMMITTEE 


Chairman: Stevens T. Mason, National Bank 
Building, Detroit, Michigan. 

J. H. Skeen, First National Bank Building, Balti- 
more, Maryland. 


TRAP SHOOTING COMMITTEE 


Chairman: David I. McAlister, 63 S. Main Street, 
Washington, Pennsylvania. 

Gallitzen A. Farabaugh, Union Trust Building, 
South Bend, Indiana. 








ALABAMA 
Chairman: Fred S. Ball, Jr., First National Bank 
Building, Montgomery. 
H. H. Grooms, Massey Building, Birmingham. 
William McLeod, Merchants National Bank Build- 
ing, Mobile. 
ARIZONA 
Chairman: Harold L. Divelbess, 
Building, Phoenix. 
Ivan Robinette, Professional Building, Phoenix. 
H. M. Fennemore, Phoenix National Bank Build- 
ing, Phoenix. 


Professional 


ARKANSAS 


Chairman: A. L. Barber, Donaghey Building, 
Little Rock. 

Harvey T. Harrison, Southern Building, Little 
Rock. 

E. A. Henry, Donaghey Building, Little Rock. 


CALIFORNIA 
Chairman: Joe G. Sweet, Financial Center Build- 
ing, San Francisco. 
Joe Crider, Jr., 650 S. Spring Street, Los Angeles. 
Forrest A. Betts, Title Ins. Building, Los Angeles. 


COLORADO 
Chairman: William E. Hutton, 
Puilding, Denver. 
Arthur H. Laws, University Building, Denver. 
William R. Eaton, First National Bank Building, 
Denver. 


Capitol Life 


CONNECTICUT 
Chairman: Allan E. Brosmith, 700 Main Street, 
Hartford. 
Wilson C. Jainsen, 690 Asylum Street, Hartford. 
John P. Faude, 151 Farmington Avenue, Hartford. 


DELAWARE 
Chairman: James R. Morford, Delaware Trust 
Building, Wilmington. 
Abel Klaw, DuPont Building, Wilmington. 
William Prickett, Delaware Trust Building, Wilm- 
ington. 


DISTRICT OF COLUMBIA 


Chairman: Norman B. Frost, Hibbs Building, 
Washington. 

Frank F. Nesbit, Metropolitan Building, Wash- 
ington. 

Henry I. Quinn, Woodward Building, Washington. 

FLORIDA 

Chairman: Francis M. Holt, Graham Building, 

Jacksonville. 


Sam H. Mann, Jr., Southern National Bank Build- 
ing, St. Petersburg. 
James A. Dixon, First National Bank Building, 
Miami. 
GEORGIA 


Chairman: James N. Frazer, Citizens & South- 


ern National Bank Building, Atlanta. 
John M. Slaton, 22 Marietta St. Bldg., Atlanta. 
Barry Wright, Rome. 
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State Legislative Committees 


IDAHO 


Chairman: Oliver O. Haga, Idaho Building, Boise. 
R. P. Parry, First National Bank Building, Twin 
Falls. 


ILLINOIS 
Chairman: Albert W. Schlipf, First National Bank 
Building, Springfield. 
Louis F. Gillespie, Reisch Building, Springfield. 
Clarence W. Heyl, Central National Bank Build- 
ing, Peoria. 


INDIANA 
Chairman: C. F. Merrell, Consolidated Building, 
Indianapolis. 
Arthur L. Aiken, Citizens Trust Building, Fort 
Wayne. 


Gallitzen A. Farabaugh, Union Trust Building, 
South Bend. 


IOWA 
Chairman: Rex H. Fowler, Crocker Building, Des 
Moines. 
Jesse A. Miller, Equitable Building, Des Moines. 
Deloss P. Shull, Davidson Building, Sioux City. 


KANSAS 

Chairman: Harry W. Colmery, National Bank 
of Topeka Building, Topeka. 

Douglas Hudson, Marble Building, Fort Scott. 

Thomas M. VanCleave, Commercial Building, Kan- 
sas City. 

KENTUCKY 

Chairman: Ernest Woodward, Kentucky Home 
Life Building, Louisville. 

Leslie W. Morris, Farmers Deposit Bank Building, 
Frankfort. 

John E. Tarrant, Kentucky Home Life Building, 
Louisville. 


LOUISIANA 
Chairman: L. W. Brooks, Louisiana National 
Bank Building, Baton Rouge. 
Alfred C. Kammer, Hibernia Bank Building, New 
Orleans. 
Alvin O. King, Weber Building, Lake Charles. 


MAINE 
Chairman: Clement F. Robinson, 85 Exchange 


Street, Portland. 
Herbert E. Locke, Depositors Trust Building, 


Augusta. 
Brooks Whitehouse, 57 Exchange Street, Portland. 
MARYLAND 
Chairman: Robert R. Carman, Maryland Trust 


Building, Baltimore. 

Charles T. LeViness, III, Munsey Building, Balti- 
more. 

Arthur C. Holmes, U. S. F. & G. Co., Baltimore. 


MASSACHUSETTS 
Chairman: Gay Gleason, 33 Broad Street, Boston. 
Leslie P. Hemry, American Mutual Liability In- 
surance Co., 142 Berkeley St., Boston. 
Byron K. Elliott, John Hancock Mutual Life In- 
surance Company, Boston. 
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MICHIGAN 


Chairman: Dean W. Kelley, Mutual Building, 
Lansing. 

William C. Searl, 615 North Capitol Avenue, 
Lansing. 


Wilbur M. Brucker, Penobscot Building, Detroit. 


MINNESOTA 


Chairman: Charles N. Orr, Minnesota Building, 
St. Paul. 

William H. Freeman, Northwestern Bank Building, 
Minneapolis. 

Paul J. McGough, Northwestern National Bank 
Building, Minneapolis. 

MISSISSIPPI 

Chairman: W. Calvin Wells, III, Lamar Life 
Building, Jackson. 

William H. Watkins, Standard Life Building, 
Jackson. 


J. Morgan Stevens, Standard Life Building, Jack- 
son. 


MISSOURI 


Chairman: James T. Blair, Jr., Bacon Building, 
Jefferson City. 

Wayne Ely, Bank of Commerce Building, St. 
Louis. 


Walter R. Mayne, 506 Olive Street, St. Louis. 


MONTANA 
Chairman: Roy H. Glover, First National Bank 
Building, Great Falls. 


John E. Corette, Hennessy Building, Butte. 
W. J. Jameson, Electric Building, Billings. 


NEBRASKA 


Chairman: F. B. Baylor, Sharp Building, Lincoln. 


William C. Fraser, Omaha National Bank Building, 
Omaha. 
Robert W. Devoe, Bankers Life Building, Lincoln. 


NEVADA 


Chairman: Miles N. Pike, P. O. Box 2465, Reno. 


Albert D. Ayres, First National Bank Building, 
Reno. 


NEW HAMPSHIRE 


Chairman: Philip H. Faulkner, 5 St. James Street, 
Keene. 


Louis E. Wyman, 45 Market St., Manchester. 


NEW JERSEY 
Chairman: James D. Carpenter, Jr., 75 Mont- 
gomery Street, Jersey City. 
Lionel P. Kristeller, 810 Broad Street, Newark. 
Mark Townsend, Jr., 921 Bergen Avenue, Jersey 
City. 


NEW MEXICO 
Chairman: Carl H. Gilbert, A. B. Renehan Build- 
ing, Santa Fe. 
Pearce C. Rodey, Box 422, Albuquerque. 
Francis C. Wilson, Sena Plaza, Santa Fe. 


NEW YORK 


Chairman: Donald Gallagher, 11 Pearl Street, 


Albany. 
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Hervey J. Drake, 60 John St., Association of 
Casualty and Surety Executives, New York City. 
Gordon Steele, Ellicott Square Bldg., Buffalo. 


NORTH CAROLINA 


Chairman: Robert Ruark, Lawyers Building, 
Raleigh. 

Julius C. Smith, Jefferson Standard Building, 
Greensboro. 


Francis E. Winslow, Box 652, Rocky Mount. 


NORTH DAKOTA 


Chairman: Gordon V. Cox, Little Building, Bis- 
marck. 
Herbert G. Nilles, New Black Building, Fargo. 


A. R. Bergesen, O’Neil Block, Fargo. 


OHIO 


Chairman: Don McVay, Ohio Farmers Insurance 
Company, Leroy. 

William G. Pickrel, Union Trust Building, Dayton. 

Harold C. Heiss, Keith Building, Cleveland. 


OKLAHOMA 
Chairman: Hal C. Thurman, Braniff Building, 
Oklahoma City. 
Raymond A. Tolbert, First National Building, 
Oklahoma City. 
V. P. Crowe, First National Bank Building, Okla- 
homa City. 


OREGON 


Chairman: R. W. Wilbur, Board of Trade Build- 
ing, Portland. 


PENNSYLVANIA 


Chairman: John B. Martin, Land Title Building, 
Philadelphia. 

Charles T. Bunting, 511 Walnut Street, Philadel- 
phia. 

R. D. Dalzell, 450 Fourth Avenue, Pittsburgh. 


RHODE ISLAND 


Chairman: Henry M. Boss, Jr., Turks Head 
Building, Providence. 

Felix Hebert, Turks Head Building, Providence. 

Clifford A. Kingsley, Turks Head Building, Provi- 
dence. 


SOUTH CAROLINA 


Chairman: Pinckney L. Cain, Central Union 
Building, Columbia. 

George L. Buist, 30 Broad Street, Charleston. 

Ashley C. Tobias, Carolina Life Building, Colum- 
bia. 


SOUTH DAKOTA 


Chairman: Karl Goldsmith, Pierre National Bank 
Building, Pierre. 

F. G. Warren, Boyce-Greeley Building, Sioux Falls. 

M. T. Woods, Sioux Falls. 


TENNESSEE 


Chairman: W. Percy McDonald, Commerce 
Title Building, Memphis. 

Miller Manier, Baxter Building, Nashville. 

Charles A. Noone, Chattanooga Bank Building, 
Chattanooga. 
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TEXAS 


Chairman: Bert King, City National Bank Build- 
ing, Wichita Falls. 

William Thompson, Republic Bank Building, Dallas. 

W. L. Kemper, Shell Building, Houston. 


UTAH 


Chairman: Ralph T. Stewart, Continental Na- 
tional Building, Salt Lake City. 

Dan B. Shields, Judge Building, Salt Lake City. 

Paul H. Ray, Kearns Building, Salt Lake City. 


VERMONT 
Chairman: Leonard F. Wing, Rutland. 


VIRGINIA 


Chairman: Harvey B. Apperson, Boxley Build- 
ing, Roanoke. 

James H. Corbitt, National Bank of Suffolk Build- 
ing, Suffolk. 

Harvey E. White, Citizens Bank Building, Norfolk. 
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WASHINGTON 

Chairman: Cassius E. Gates, Central Building, 
Seattle. 

O. B. Thorgrimson, Northern Life Tower, Seattle. 


B. H. Kizer, Old National Bank Building, Spokane. 


WEST VIRGINIA 


Chairman: Thomas B. Jackson, Kanawha Valley 
Building, Charleston. 

Frank C. Haymond, Haymond Building, Fairmont. 

Clarence E. Martin, The Peoples Trust Building, 
Martinsburg. 


WISCONSIN 
Chairman: Robert J. Sutherland, The Power & 
Light Building, Madison. 
Jesse E. Higbee, Linker Building, LaCrosse. 
Kenneth P. Grubb, 828 N. Broadway, Milwaukee. 


WYOMING 
Chairman: M. A. Kline, Majestic Building, 
Cheyenne. 


Clarence A. Swainson, Hynds Building, Cheyenne. 


State Membership Committees 


ALABAMA 
Chairman: J. P. Mudd, Massey Building, Birm- 
ingham. 
Sam Rice Baker, First National Bank Building, 
Montgomery. 


William McLeod, Merchants National Bank Build- 
ing, Mobile. 


ARIZONA 


Chairman: Harold L. Divelbess, Professional 
Building, Phoenix. 

W. E. Patterson, Valley Bank Building, Prescott. 

Frederic G. Nave, Valley National Bank Building, 
Tuscon. 


ARKANSAS 


Chairman: E. A. Henry, Donaghey Building, 
Little Rock. 

Arthur Fairfax Triplett, National Building, Pine 
Bluff. 

Grover T. Owens, Pyramid Building, Little Rock. 


CALIFORNIA 


Chairman: Forrest A. Betts, Title Insurance 
Building, Los Angeles. 

Arthur E. Cooley, 206 Sansome Street, San Fran- 
cisco. 

Lasher B. Gallagher, 458 South Spring Street, Los 
Angeles. 


CANADA 


Chairman: Roger Lacoste, 221 St. James Street, 
Montreal. 

G. H. Aikins, K. C., Somerset Block, Winnipeg. 

Thomas J. Agar, K. C., 357 Bay Street, Toronto. 


COLORADO 


Chairman: Lowell White, Equitable Building, 
Denver. 
G. Dexter Blount, Equitable Building, Denver. 


Wayne Bannister, Equitable Building, Denver. 


CONNECTICUT 


Chairman: Charles V. James, Thayer Building, 
Norwich. 
DeLancey Pelgrift, 49 Pearl Street, Hartford. 


J. Warren Upson, 136 Grand Street, Waterbury. 


DELAWARE 
Chairman: Abel Klaw, DuPont Building, Wil- 
mington. 
James R. Morford, Delaware Trust Building, 
Wilmington. 
William Prickett, Delaware Trust Building, Wil- 
mington. 


DISTRICT OF COLUMBIA 
Chairman: Henry I. Quinn, Woodward Building, 
Washington. 
Ralph P. Dunn, Woodward Building, Washington. 
Frank H. Myers, Hibbs Building, Washington. 


FLORIDA 
Chairman: G.L. Reeves, P. O. Box 2111, Tampa. 
Edward E. Fleming, Ingraham Building, Miami. 
Alfred A. Green, 220 South Beach Street, Daytona 
Beach. 
GEORGIA 


Chairman: James N. Frazer, Citizens & Southern 
National Bank Building, Atlanta. 
James S. Bussey, Southern Finance Building, Au- 
gusta. 
Joseph W. Popper, Georgia Casualty Building, 
Macon. , 
HAWAII 


Eugene H. Beebe, Bishop Trust Building, Hono- 
lulu. 
IDAHO 


Chairman:. R. P. Parry, First National Bank 
Building, Twin Falls. 

Oliver O. Haga, Idaho Building, Boise. 

E. B. Smith, Idaho Building, Boise. 
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ILLINOIS 


Chairman: Kenneth B. Hawkins, The Rookery, 
Chicago. 
John M. Niehaus, 
Building, Peoria. 
Albert C. Schlipf, First National Bank Building, 


Springfield. 


Jr., Central National Bank 


INDIANA 


Chairman: Arthur L. Aiken, Citizens Trust Build- 
ing, Fort Wayne. 

Gallitzen A. Farabaugh, Union Trust Building, 
South Bend. 

Clarence F. Merrell, Consolidatd Building, Indian- 
apolis. 


IOWA 
Chairman: Rex H. Fowler, Crocker Building, 
Des Moines. ; 
Deloss P. Shull, Security Building, Sioux City. 
John D. Randall, American Trust Building, Cedar 


Rapids. 


KANSAS 


Chairman: Robert L. Webb, National Reserve 
Building, Topeka. 
A. Bruce Keller, National Bank Building, Pitts- 


burg. 
J. B. Patterson, Union National Bank Building, 


Wichita. 
KENTUCKY 


Chairman: Robert P. Hobson, Kentucky Home 
Life Building, Louisville. 

Clyde R. Levi, Gaylord Building, Ashland. 

Grover C. Thompson, First National Bank & Trust 
Co. Building, Lexington. 


LOUISIANA 


Chairman: Alfred C. Kammer, 
Building, New Orleans. 

Alvin R. Christovich, American Bank Building, 
New Orleans. 

L. W. Brooks, P. O. Box 2070, Baton Rouge. 


Hibernia Bank 


MAINE 


Chairman: Edward F. Merrill, Merrill Block, 
Showhegan. 

Clement F. Robinson, 85 Exchange Street, Port- 
land. 

Herbert E. Locke, Depositors Trust Building, Au- 


gusta. 
MARYLAND 


Chaivyman: Milton A. Albert, New Amsterdam 
Casualty Co., 227 St. Paul Street, Baltimore. 

Charles H. McComas, Bel Air. 

John A. Luhn, Fidelity & Deposit Co. of Md., 
Baltimore. 


MASSACHUSETTS 


Chairman: Richard H. Field, 15 State Street, 
Boston. 
Charles W. Proctor, 399 Main Street, Worcester. 
Gurdon W. Gordon, Vice President & Legal Ad- 
viser, Monarch Life Insurance Co., 31 Elm Street, 


Springfield. 
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MICHIGAN 


Chairman: Ari M. BeGole, Ford Building, De- 
troit. 
Denis McGinn, 1103 Ludington Street, Escanaba. 
Alexis J. Rogoski, Hackley Union Bank Building, 


Muskegon. 


MINNESOTA 
Chairman: FE. A. Roberts, The Minnesota Mu- 
tual Life Insurance Co., 156 E. Sixth Street, St. Paul. 
William H. Freeman, Northwestern Bank Building, 
Minneapolis. 
Rollo F. Hunt, Lonsdale Building, Duluth. 


MISSISSIPPI 
Chairman: C. B. Snow, Deposit Guaranty Bank 
Building, Jackson. 
J. Morgan Stevens, Jr., Standard Life Building, 


Jackson. 
Ed. C. Brewer, Box 306, Clarksdale. 
MISSOURI 
Chairman: Rupert G. Morse, Employers Rein- 


surance Corp., Insurance Exchange Building, Kansas 
City. 
Paul C. Sprinkle, Dierks Building, Kansas City. 
Robert E. Seiler, Joplin National Bank Building, 
Joplin. 


MONTANA 
Chairman: Raymond Hildebrand, Glendive. 
Robert D. Corette, Hennessy Building, Butte. 
Roy H. Glover, First National Bank Building, 
Great Falls. 


NEBRASKA 
Chairman: John L. Barton, First National Bank 
Building, Omaha. 
Don W. Stewart, Sharp Building, Lincoln. 


G. L. DeLacy, City National Bank Building, 
Omaha. 
NEVADA 
Chairman: Miles N. Pike, P. O. Box 2465, Reno, 
NEW HAMPSHIRE 
Chairman: Philip H. Faulkner, 5 St. James Street, 
Keene. 


Louis E. Wyman, 45 Market Street, Manchester. 


NEW JERSEY 
Chairman: John J. Francis, 1172 Raymond Bou- 
levard, Newark. 
Frank T. Lloyd, Jr., 4th & Market Streets, Camden. 
Lionel P. Kristeller, 744 Broad Street, Newark. 


NEW MEXICO 


Chairman: Pearce C. Rodey, Box 422, Albuquer- 
que. 


Carl H. Gilbert, A. B. Renehan Building, Santa Fe. 


NEW YORK 


Chairman: Ernest W. Fields, Asst. G. C., U. S. 
Guarantee Co., 90 John Street, New York City. 

Melvin H. Zurett, Reynolds Arcade Building, 
Rochester. 

Joseph B. Murphy, State Tower Building. Syra- 
cuse. 

Milton L. Baier, Merchants Mutual Casualty Co., 
268 Main Street, Buffalo. 

Donald Gallagher, 11 North Pearl Street, Albany. 
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NORTH CAROLINA 
Chairman: Robert H. Sykes, Geer Building, Dur- 
ham. 


Robert R. Williams, Jackson Building, Asheville. 
Frank H. Kennedy, Law Building, Charlotte. 


NORTH DAKOTA 
Chairman: Herbert G. Nilles, New Black Building, 
Fargo. 
Gordon V. Cox, Little Building, Bismarck. 
Philip R. Bangs, 21514 S. Third Street, Grand 
Forks. 


OHIO 
Chairman: H. Melvin Roberts, Guardian Build- 
ing, Cleveland. 
Marshall H. Francis, Sinclair Building, Steuben- 
ville. 
William A. Kelly, First Central Tower, Akron. 


OKLAHOMA 
Chairman: H. L. Smith, Kennedy Building, Tulsa. 
Mart Brown, Ramsey Tower, Oklahoma City. 
Byrne A. Bowman, Perrine Building, Oklahoma 
City. 


OREGON 


Chairman: R. W. Wilbur, Board of Trade Build- 
ing, Portland. 
Borden Wood, American Bank Building, Port- 


land. 


PENNSYLVANIA 
Chairman: John B. Martin, Land Title Building, 
Philadelphia. 
Samuel W. Pringle, 450 Fourth Avenue, Pitts- 
burgh. 


George H. Detweiler, Lewis Tower, Philadelphia. 


RHODE ISLAND 
Chairman: Felix Hebert, Turks Head Building, 
Providence. 
Henry M. Boss, Jr., Turks Head Building, Provi- 
dence. 
J. Russell Haire, 223 ‘thames Street, Newport. 


SOUTH CAROLINA 


Chairman: George L. Buist Rivers, 28 Broad 
Street, Charleston. 

P. H. Nelson, Central Union Building, Columbia. 

C. Erskine Daniel, Montgomery Building, Spart- 
anburg. 


SOUTH DAKOTA 


Chairman: F. G. Warren, Boyce-Greeley Build- 
ing, Sioux Falls. 

Perry F. Loucks, Way-Penny Building, Water- 
town. 

Karl Goldsmith, Pierre National Bank Building, 
Pierre. 


TENNESSEE 


Chairman: Aubrey F. Folts, James Building, 


Chattanooga. 
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Dan E. McGugin, Jr., American Trust Building, 
Nashville. 
Leslie Bass, P. O. Box 254, Knoxville. 


TEXAS 


Chairman: Marion N. Chrestman, Republic Bank 
Building, Dallas. 

Newton Gresham, Shell Building, Houston. 

W. B. Todd, Commercial Standard Insurance Co., 
Fort Worth. 


UTAH 


Chairman: Ralph T. Stewart, Continental Bank 
Building, Salt Lake City. 

Dan B. Shields, Judge Building, Salt Lake City. 

Paul H. Ray, Kearns Building, Salt Lake City. 


VERMONT 


Chairman: Leonard F. Wing, Mead Building, 
Rutland. 
VIRGINIA 
Chairman: Andrew D. Christian, Mutual Build- 


ing, Richmond. 

James H. Corbitt, National Bank of Suffolk Build- 
ing, Suffolk. 

W. E. Duke, Court Square Building, Charlottes- 
ville. 


WASHINGTON 


Chairman: Payne Karr, Exchange Building, 
Seattle. 

B. H. Kizer, Old National Bank Building, Spo- 
kane. 


J. C. Cheney, Miller Building, Yakima. 


WEST VIRGINIA 


Chairman: Stanley C. Morris, Charleston. 

William T. O’Farrell, Kanawaka Valley Building, 
Charleston. 

William G. Stathers, Goff Building, Clarksburg. 


WISCONSIN 


Chairman: Robert C. Grelle, 105 Monona Avenue, 


Madison. 

John A. Kluwin, 735 N. Water Street, Milwau- 
kee. 

Kenneth P. Grubb, 828 North Broadway, Mil- 
waukee. 


WYOMING 


Chairman: Clarence A. Swainson, Hynds Build- 


ing, Cheyenne. 
M. A. Kline, Majestic Building, Cheyenne. 
CUBA 
Chairman: Guillermo Diaz Romanach, The Trust 
Company Building, Havana. 
PANAMA 


Chairman: William A. Van Siclen, No. 1 Fourth 
of July Avenue, Ancon, Canal Zone. 
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A General Court-Martial Trial 


By Byrne A. BowMAN* 


N view of the large number of military in- 
I stallations in the country, and the in- 
creased pay of soldiers, it is probable that 
civilian attorneys will be employed from time 
to time to represent soldiers in trials before 
general courts-martial. 

In order that.a civilian lawyer can properly 
function as defense counsel in a military court, 
it is necessary that he approach his task with 
an attitude of understanding and appreciation 
of the court-martial system, and a genuine de- 
sire to conform thereto. The army is a part 
of the executive arm of the government, and, 
although its courts are judicial, the procedure 
and atmosphere is somewhat executive in na- 
ture, as is everything else in the army. To be 
“military” is to be brief, direct, and to the 
point, in order to accomplish immediate ac- 
tion. Quibbling over useless technicalities that 
do not have any bearing on the main business 
at hand is definitely out of place. 

The Articles of War (Chapter 36, Title 50, 
U. S. Code) are the basis of the court-martial 
system. Their source is ancient. In their 
original form they predated the Constitution. 

Both the Greek and Roman armies had 
established systems of military justice. Rich- 
ard I of England created his “Ordinance” in 
1190, and Richard II adopted his “Articles 
of War” in 1385. King Gustavus Adolphus 
of Sweden created an elaborate set of articles 
in 1621. His code was a model for later 
British articles, which in turn were a model 
for the Massachusetts Articles of 1774. These 
first American Articles were adopted, with 
slight modifications, by the Second Conti- 
nental Congress in 1775, and enlarged and 
recast the next year. They were in force when 
the Constitution was adopted and have re- 
mained in force, in revised form, since that 
time. 

The Articles of War are as much a part of 
our democracy as the Constitution, and are 
entitled to the same respect. Their history 
compares favorably with that of the English 
common-law. 

The American Articles of War give, and 
protect, the right of the accused to a copy of 





*While the author is a captain in the U. S. Army, 
his views are his own and not those of the Army, and 
he does not speak for the Army. Before going on 
active duty he was a practicing lawyer at Oklahoma 
City. He is a member of the association. 


the accusation, to counsel, challenge for cause, 
peremptory challenge, continuance for rea- 
sonable cause, process to obtain witnesses, 
freedom from self-incrimination, right to 
cross-examine witnesses, right to confronta- 
tion by witnesses in capital cases, a statute 
of limitations, protection against cruel and 
unusual punishments, and—a right not given 
by civil courts—a copy of the record and a 
series of appeals, without expense to himself. 
In addition, these articles require an investiga- 
tion by a commissioned officer, prior to trial 
before any general court-martial. This officer 
must act impartially to get all the evidence, 
both for and against the accused, must permit 
the accused to cross-examine any of the wit- 
nesses interviewed, and must interview such 
other witnesses as the accused may in good 
faith designate. 

A general court-martial trial is of most 
interest to a civilian lawyer, as the serious 
crimes not military in nature, such as man- 
slaughter and robbery, covered by the 93rd 
Article of War, are usually tried before such 
courts. Serious military offenses, such as de- 
sertion (58th A.W.) and sentry sleeping on 
post (86th A.W.) are also tried before such 
courts. 

The accusation of the crime or offense is 
set out in a “Charge Sheet,” somewhat similar 
to an Information or Complaint, customarily 
signed by the offender’s company or battery 
commander under oath. This sheet states the 
“Charge” as “Violation of Article of 
War;” and then states the “Specification,” 
which is a brief statement of the facts con- 
stituting the offense. These specifications gen- 
erally follow prescribed forms which have 
been in use many years. 

The company commander makes an in- 
formal investigation of the facts by examina- 
tion of witnesses or official reports of the 
military police, before he prepares the charge 
sheet. He then forwards the sheet with a brief 
summary of the evidence to the next higher 
commander having court-martial jurisdiction 
—usually the commanding officer of the regi- 
ment or the post. This commander then ap- 
points an investigating officer to make the 
formal investigation in which the accused is 
permitted to take part. The investigating of- 
ficer renders a formal written report, which 
includes a summary of the evidence, the sol- 
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dier’s record, and the officer’s recommenda- 
tions. If the evidence is sufficient, the ap- 
pointing authority forwards the charge sheet 
and report of investigation to the Command- 
ing General, who refers them to his Staff 
Judge Advocate for advice. The Judge Ad- 
vocate, an experienced military lawyer, care- 
fully reviews the case, discusses it with the 
General, and makes recommendations as to 
its disposition. 

The General has authority to quash the 
charge, adjudge minor punishment if the ac- 
cused will waive court-martial trial, reduce the 
charge to a lesser included offense, or refer 
it to an inferior court or a general court. If 
the evidence is sufficient and no cause for 
leniency appears, he will refer the case to a 
general court-martial for trial. 

A general court-martial is created by an 
order of the Commanding General, appointing 
five or more members of the court, a Trial 
Judge Advocate, and Assistant Trial Judge 
Advocate, a Defense Counsel and an Assistant 
Defense Counsel. All are commissioned offi- 
cers. The member who is senior in rank is 
the President, the presiding officer of the 
court. The order designates one of the mem- 
bers, usually an officer who had had legal 
experience, as “Law Member.” He: sits on the 
left of the President. The other officers sit 
alternately to the right and left of the Presi- 
dent and Law Member in decreasing order of 
rank. The Law Member rules on admission 
of evidence, the President on all other ques- 
tions. 

In front of the court, at a table near the 
door, sits the “T. J. A.” and his assistant, and 
at a table in front of the court on the opposite 
side, sits the Defense Counsel and his assist- 
ant. In the middle space, facing the court, sit 
the witness and the reporter. Back of them, 
at a respectful distance, are seats for spec- 
tators. 


* * 


The President calls the court to order, the 
T. J. A. announces what case is to be tried, all 
counsel and the accused rise, and the T. J. A. 
announces that the accused is present with 
the regularly appointed counsel, and inquires 
whom the accused desires to introduce as his 
counsel. If a civilian attorney is to take part, 
he is introduced at this time. The T. J. A. then 
inquires whether the accused wishes to retain 
the services of the Defense Counsel and As- 
sistant Defense Counsel. (It is advisable for 
any civilian lawyer to suggest that the ac- 
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cused retain one of his appointed counsel, so 
that the civilian attorney can be kept advised 
of the military features of the case.) All ex- 
cept the T. J. A. then resume their seats. 

The T. J. A. swears the court reporter, in- 
quires if the accused wants a copy of the 
record, and then begins to read from the order 
appointing the court. The accused and his 
counsel arise and remain standing until this 
reading has been completed. The T. J. A. then 
states the general nature of the charges; the 
name of the accuser; the name of the investi- 
gating officer, and the name of the officer who 
referred the case for trial; and states that no 
member of the court can be a witness for the 
prosecution; and he asks if any member of 
the court is aware of any facts that he be- 
lieves to be a ground for challenge. He states 
whether the prosecution wishes to assert any 
challenges for cause or its one peremptory 
challenge, and inquires whether the accused 
desires to assert any challenges for cause or 
his one peremptory challenge. (As officers ap- 
pointed to sit on a court-martial are chosen 
because of their integrity and ability, it is not 
customary to make such challenges except in 
good faith for good reasons. ) 


Thereupon T. J. A. states that the court will 
be sworn. All persons in the court room arise 
and stand until the T. J. A. has sworn the 
court, and the President has sworn the T. J. A. 
and his assistant. The accused and his counsel 
remain standing. The T. J. A. then reads the 
charge and specification, states the date the 
charge was served on the accused and asks the 
accused how he pleads. If there is more than 
one specification, the accused must answer to 
each specification of the charge, and if there 
are several charges, the same procedure is fol- 
lowed as to each. If there is a plea of “guilty” 
to one of several specifications to a charge, the 
plea to the charge would of necessity be 
“guilty.” Frequently the accused desires to 
plead guilty to a lesser-included offense. Ad- 
vice of the regularly appointed counsel should 
be obtained on the method of doing this. After 
completion of the pleas, the accused and his 
counsel resume their seats. 

It is then customary for the T. J. A. to in- 
quire if the court desires any parts of the 
“Manual” to be read. This refers to the “Man- 
ual for Court-Martial, U. S. Army 1928” 
which is the “Bible” of military justice. Any 
civilian lawyer employed to defend a case be- 
fore a military court, should obtain a copy of 
this manual from the appointed defense coun- 
sel and study it assiduously. It is a text book 
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adopted by executive order of the U. S. Presi- 
dent, having the force of law. 


*x* * * 


At this point, the T. J. A. may make a 
brief opening statement. He then calls his 
first witness and asks him these four ques- 
tions: “State your name, grade, organization, 
and station. Do you know the accused? If so, 
state his name. Is he in the military service of 
the United States? What is his grade and or- 
ganization?” (He asks these questions of de- 
fense witnesses as well, immediately after they 
are sworn. Civilian witnesses, of course, are 
not asked as to their “grade and organiza- 
tion.”) The T. J. A., after completing his 
examination, inquires if the defense desires to 
cross-examine, and, after the cross-examina- 
tion has been completed, inquires if the court 
has any questions. 

After the court has completed its question- 
ing, the President excuses the witness. The 
T. J. A. calls the other witnesses, and offers 
his documentary evidence, identifying it in the 
way such evidence is identified in civil courts. 
The custodian of the record is generally the 
company commander, regimental adjutant, or 
thedivision adjutant general. These officers can 
authenticate true copies of documents in their 
custody, in the same manner that county 
clerks, treasurers, and assessors can certify to 
true copies of documents in their custody. 

After the prosecution rests, the defense 
counsel may make an opening statement. He 
then calls his witnesses and introduces his evi- 
dence. The accused is then permitted to re- 
main silent, take the stand as a witness, or 
makean unsworn statement. The defense coun- 
sel states “that the rights of the accused as a 
witness have been explained to him,” and 
states what the accused elects to do. After 
the defense rests, the prosecution is permitted 
to put on rebuttal evidence. Each side then 
makes brief, dignified arguments, following 
which the President announces that the court 
will be closed. 

All persons, except the members of the 
court, thereupon leave the room, and the mem- 
bers proceed to take a secret written ballot on 
the questions of whether the accused is guilty 
of the several specifications and of the charge. 
This being completed, the court is opened; 
counsel, the accused and the spectators re- 
enter the room and the court either announces 
that it acquits the accused, or inquires if the 
prosecution has any evidence of previous con- 
victions to offer and requests the prosecution 


INSURANCE COUNSEL JOURNAL 


Page 23 


to read the “personal data from the charge 
sheet.” 

(This request has reference to the data as 
to date of enlistment, prior military service, 
grade, salary, allotments for dependents, and 
deductions for insurance, which is abstracted 
to the charge sheet from the man’s official 
“service record;” and to a certified abstract 
of the page thereof setting forth prior court- 
martial conviction.) The T. J. A. then inquires 
if the accused has any objections to the evi- 
dence of previous convictions as rendered; it is 
customary to make no objection to this if the 
facts are truly stated. The T. J. A. then reads 
the personal data, inquires if the statement 
is correct, and the defense customarily raises 
no objection if the facts stated are true. 

The President announces that the court is 
closed; the spectators, counsel, and the ac- 
cused leave the room, and the members of the 
court proceed to vote by secret written ballot 
on the sentence. This being completed, the 
court is opened, and the President announces 
the findings of the court as to the guilt of 
the accused on the several specifications and 
the charge, and states the sentence. The T. J. 
A. states that he has nothing further, and the 
President announces that the court is ad- 
journed. 


* * * 


Although the doctrine of reasonable doubt 
is followed in military courts, a unanimous 
vote of the members present is not required to 
convict, except in cases where a sentence of 
death is rendered or could have been render- 
ed. Convictions and sentences for confine- 
ment for more than 10 years require three- 
fourth vote. All other convictions and sen- 
tences require a two-thirds vote. There must 
be five members present to give a general 
court-martial jurisdiction. 


* * * 


The general rules of evidence prevail in 
military courts. A spirit of cooperation exists 
between counsel as to stipulating facts about 
which the defense counsel could have no rea- 
sonable doubt. Ordinarily, the defense coun- 
sel will convince himself of the existence of 
the facts by examining an affidavit which the 
investigating officer or the T. J. A. has ob- 
tained. It is generally required that the ac- 
cused personally assent to any stipulation 
made. 

Subpoenas for civilian witnesses will be is- 
sued by the T. J. A. on request, over his own 
signature of forms similar to those used by 
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clerks of U. S. District Courts. The T. J. A. 
will arrange for attendance of military wit- 
nesses on request. Adequate provision exists 
for payment of fees for service of subpoenas, 
and fees and mileage of witnesses. This is ac- 
complished on vouchers signed by the claim- 
ants and certified by the T. J. A. Depositions 
can be taken by interrogatories on standard 
printed forms obtainable from the T. J. A. 
These forms can be forwarded to notary pub- 
lics, justices of the peace or county judges, 
with the request that subpoenas be issued and 
depositions taken by them, in which case ap- 
propriate fees can be paid. Depositions of 
military witnesses are forwarded to their com- 
manding officers, who detail officers to take 


their depositions. 
* * * 
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A civilian lawyer who will meet the ques- 
tions directly, and the court squarely and re- 
spectfully, will marvel at the fairness, 
thoroughness, speed, and intelligence exerted 
in the trial of his client. He can rest assured 
that after the trial a series of proper reviews 
of the case will be made by competent mili- 
tary lawyers on the staffs of the higher com- 
manding officers. These higher commanders 
are authorized to reduce, mitigate or suspend 
the sentence, but cannot increase it, or send 
the case back for new trial because of dis- 
satisfaction with a light sentence. 

Commanding officers are permitted to deal 
leniently with the offender with a view of 
saving him to the colors. 

The system is sound. It seldom fails to ex- 
cite the admiration of the civilian lawyer. 


The Defense of Malpractice Suits Against Physicians And 
Surgeons 


By Francis M. Hott 
Jacksonville, Florida 


HIS article is not offered as a brief upon 

points of law touching the relationship of 
patient and doctor; neither does it deal with 
cases of general neglect or abandonment by 
the doctor; but rather it is a discussion of the 
technique of effective defense in cases where 
the defendant doctor is charged with want of 
care or skill in the personal performance of 
his professional work. 

There are a number of reasons why mal- 
practice suits fall into a class that makes 
them stand alone and apart from other types 
of litigation. 

Among the factors that distinguish cases 
of this character are: 

(a) The plaintiff, being aggrieved because 
of an unhappy or unsatisfactory result that 
has followed treatment or surgery, usually 
displays a high degree of antagonism, and is 
often vindictive; 

(b) The defendant, feeling that his pro- 
fessional integrity has been unfairly and pub- 
licly assailed, is indignant and resentful; and 

(c) The main issue of fact must utlimately 
be settled largely, if not wholly, upon the 
basis of expert testimony. 

The rules of law governing the rights of the 
patient and the obligations and liabilities of 
the physician or surgeon, are well settled. 


The implied agreement of the doctor is that 
no injurious consequences shall result from 
want of proper skill, care, or diligence on his 
part in the performance of his professional 
duty. ; 

Negligence, or mere lack of skill, that 
causes no injury, gives no right of action. 

The corollary is, that even though there 
may be an unfortunate event, unless that 
event is caused by want of skill or care, there 
is no breach of the physician’s obligations, 
and there can be no recovery. 

The elements that are indispensable to the 
existence of a cause of action are aptly stated; 
and the importance of expert testimony in 
malpractice cases is lucidly explained in the 
leading case of Ewing vs. Goode, 78 Fed. 442, 
(1897), (opinion by the late William Howard 
Taft), wherein it is said: 

“Before the plaintiff can recover, she 
must show by affirmative evidence—first, 
that defendant was unskillful or neglegent; 
and, second, that his want of skill or care 
caused injury to the plaintiff. If either 
element is lacking in her proof, she has 
presented no case for the consideration of 
the jury. The naked facts that defendant 
performed operations upon her eye, and 
that pain followed, and that subsequently 
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the eye was in such a bad condition that 
it had to be extracted, established neither 
the neglect and unskillfulness of the treat- 
ment, nor the causal connection between 
it and the unfortunate event. A physician 
is not a warrantor of cures. If the maxim, 
‘Res ipsa loquitur,’ were applicable to a 
case liké this, and a failure to cure were 
held to be evidence, however slight, of 
negligence on the part of the physician or 
surgeon causing the bad result, few would 
be courageous enough to practice the heal- 
ing art, for they would have to assume 
financial liability for nearly all the ‘ills 
that flesh is heir to’.” 


* * * 


“In many cases, expert evidence, though 
all tending one way, is not conclusive upon 
the court and jury, but the latter, as men 
of affairs, may draw their own inferences 
from the facts, and accept or reject the 
statements of experts; but such cases are 
where the subject of discussion is on the 
border line between the domain of general 
and expert knowledge, as, for instance, 
where the value of land is involved, or 
where the value of professional services is 
in dispute. There the mode of reaching 
conclusions from the facts when stated is 
not so different from the inferences of 
common knowledge that expert testimony 
can be anything more than a mere guide. 
But when a case concerns the highly spec- 
ialized art of treating an eye for cataract, 
or for the mysterious and dread disease of 
glaucoma, with respect to which a layman 
can have no knowledge at all, the court 
and jury must be dependent on expert evi- 
dence. There can be no other guide, and, 
where want of skill or attention is not thus 
shown by expert evidence applied to the 
facts, there is no evidence of it proper to be 
submitted to the jury. Again, when the bur- 
den of proof is on the plaintiff to show 
that the injury was negligently caused by 
defendant, it is not enough to show the in- 
jury, together with the expert opinion that 
it might have occurred from negligence 
and many other causes. Such evidence has 
no tendency to show that negligence did 
cause the injury. When a plaintiff produces 
evidence that is consistent with an hypo- 
thesis that the defendant is not negligent, 
and also with one that he is, his proof tends 
to establish neither.” 


At the outset, it is of prime importance to 
induce the plaintiff to commit himself specifi- 
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cally upon the facts on which he relies to sus- 
tain his charge of malpractice. 

By this means, timely information can be 
obtained as to the extent—if any—to which 
the plaintiff will contradict the defendant’s 
factual version of the diagnostic, operative, 
or other procedure, followed by him in the 
treatment of the case. 

Obviously, it is the defendant’s version of 
the facts, that will form the basis of hypo- 
thetical questions designed to elicit expert 
testimony sustaining the propriety of the 
things done by the doctor who is being sued. 

This being true, the defendant should be 
asked to supply his counsel with a complete, 
and carefully prepared, written statement, 
covering in detail, all facts relating to the 
case, the history of the illness or disorder; the 
diagnosis, treatment administered, surgical 
operations performed, if any, post-operative 
or convalescent treatment and advice, together 
with a memorandum of all available evidence 
that will corroborate the statements of fact 
that have been so recited. This corroborative 
evidence may be circumstantial, or it may be 
available through witnesses, such as associate 
physicians, consultants, hospital internes, or 
nurses. 


In the preparation of hypothetical questions 
care should be exercised to include all of the 
essential provable facts; and to exclude all 
non-essential facts. Important as such ques- 
tions may be, simplicity and brevity in fram- 
ing them are virtues that should not be over- 
looked. 

In the case of a suit brought against a 
dentist for alleged malpractice resulting in 
the breaking of the patient’s jaw bone, the 
Court permitted defendant’s counsel to pro- 
pound to qualified expert witnesses, hypo- 
thetical questions in the following form: 


Please assume, doctor, that in the month 
of September, 1941, in this city and state, 
an adult male consulted a dentist, and 
upon examination it was found that the 
third molar on the lower left side, was 
partially errupted and in a horizontal posi- 
tion, inclining slightly upward and forward, 
so that it pressed against the twelve year 
molar tooth. 

Please assume further that there was 
little or no external evidence of inflamma- 
tion, but the dentist applied tincture of 
aconite and iodine. 

Please assume further that on the fol- 
lowing day the patient was again seen by 
the dentist, at which time there was prac- 
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tically no evidence of inflammation, but the 
same treatment was given, as had been 
given on the preceding day. 

Please assume further that on the day 
following, which was on the third day, the 
dentist again saw the patient, at which time 
mercurochrome was applied to the entire 
field surrounding the tooth, and the area 
was anesthetized by means of a mandibular 
block. 

Please assume further that the tissue 
surrounding the tooth was then pushed 
back with a periosteal instrument and two 
exolevers were used by means of which the 
tooth was rotated out of its socket. 

Please assume further that sulfanilamide 
and sulfathiazole, one-half grain each, were 
applied, a piece of sterile gauze was placed 
on top, and the patient was advised to later 
wash his mouth out with a warm solution 
of salt and water and to take a laxative. 

Question 1: Upon the foregoing hypothe- 
sis, please state whether in your opinion 
the procedure followed was in accordance 
with the standards and customs of the den- 
tal profession prevailing, and followed by 
qualified dentists in the place and at the 
time mentioned. 

In addition to the foregoing, please 
assume further that after the extraction of 
the tooth, the dentist again saw the patient 
on the next succeeding day, and again on 
the next day thereafter, and still again after 
skipping one day; and that upon examina- 
tion of the patient’s mouth on each of these 
occasions everything appeared to be in 
good order. 

Please assume further that two days later 
the dentist was called to the patient’s home, 
and found him with a temperature of from 
103 to 104 degrees and with a badly swol- 
len jaw; whereupon the dentist recom- 
mended hospitalization, which recommen- 
dation was accepted and complied with, 
the patient going under the care of another 
doctor. 

Question 2: Please state, doctor, whether 
in your opinion the procedure followed by 
the dentist as outlined to you was or was 
not in accordance with the standards and 
customs of the dental profession prevail- 
ing, and followed by qualified dentists prac- 
ticing their profession in the place and at 
the time mentioned. 

Question: Upon the basis of the hypo- 
thesis stated, do you discern any evidence 
of deviation or departure by the dentist 
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from the standards and customs of the 
dental profession prevailing, and followed 
by qualified dentists practicing their pro- 
fession in the place and at the time men- 
tioned, to which deviation or departure 
there could be fairly attributed the result 
of temperature and swelling described? 

When the hypothetical questions have been 
prepared, the next step is to submit them to, 
and discuss them with the potential expert 
witnesses. 

It is only natural that doctors should be 
sympathetic toward another doctor who is be- 
ing sued on a charge of malpractice. Their 
profession is under attack. No one knows who 
the next victim of such an assault will be. 

On the other hand, the doctors recognize 
their obligations to the public. They are about 
to be called into Court to publicly express 
under oath their professional opinions. They 
will be exposed to cross-examination by a 
lawyer who would like to discredit them. 

Their knowledge of the subject upon which 
they are to speak must be thorough and their 
answers must be correct. 

The method that I have found most effec- 
tive in this particular phase of pre-trial prep- 
aration is to have the defendant invite a group 
of qualified doctors to gather for a conference. 
Dinner in a private room at club or hotel 
offers a convenient stimulus to punctual at- 
tendance. 

The attorney for the defendant may then 
state the case and present the hypothetical 
questions. 

All of the doctors hear the same story at 
the same time. 

In the discussion that follows, discordant 
views are reconciled and practical agreement 
among the doctors is reached—or else the 
existence of conflict of opinion is established. 

At all events, the lawyer who is to try the 
case has learned something, and is better able 
to chart his Court Room Course. 

Great care should be exercised in the se- 
lection of the men who will be called as ex- 
pert witnesses. They should be chosen for 
their educational and professional background 
—for their appearance and impressiveness on 
the stand—and for the public esteem in which 
they are held. 

If the defendant doctor has been succeeded 
on the case by another doctor, it is almost 
certain that the successor doctor will be called 
as a witness for the plaintiff, even though he 
may testify only as to the condition of the 
plaintiff upon his first visit or examination. 
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The defendant’s counsel should seek a con- 
ference with this successor doctor in advance 
of the trial; and if there is any material point 
upon which he can testify in a manner favor- 
able to the defendant, such testimony, be- 
cause of its source, is likely to be of inestim- 
able value. 

As in all jury cases, but especially in mal- 
practice cases, it is important to plan the trial 
so that the evidentiary structure, the argu- 
ment before the jury, and the charges of the 
Court will be in harmony. 

Clear, simple instructions by the Court, that 
are consistent with the state of facts upon 
which the defendant relies, are often of great 
value. Examples are found in the following 
charges to the jury, given at the request of 
the defendant in a case where a wife and 
husband brought suit against a surgeon for 
alleged malpractice in connection with the 
performance of an operation upon the wife: 


1. The plaintiffs have alleged in their 
declaration that Dr. “X” was guilty of 
negligence: 

(a) In the performance of the surgical 
operation, and; 

(b) In the post-operative diagnosis and 
the post-operative treatment, and; 

(c) That the injury and damage of which 
the plaintiffs complain resulted proximate- 
ly from such negligence. 

The burden of proving their several al- 
legations rests upon the plaintiffs, and un- 
less you find from the preponderance of 
the evidence, in accordance with these in- 
structions, that the plaintiffs have met this 
burden that the law casts upon them, I 
charge you that they are not entitled to a 
verdict at your hands, and you must find 
the defendant not guilty. 

2. Before the plaintiffs can recover dam- 
ages in this case, they must show by affir- 
mative evidence, 

First: That the defendant was unskillful 
or negligent, and; 

Second: That the defendant’s want of 
skill or care caused the injury and dam- 
age complained of. 

Unless you find from the evidence, in 
accordance with these instructions, that 
both of these things have been proved, I 
charge you that it is your duty to find the 
defendant not guilty. 

3. The duty that a physician and sur- 
geon owes to a patient is: 

(a) He must possess and exercise the 
degree of skill and learning ordinarily pos- 
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sessed and exercised by members of his 
profession in good standing at the time and 
in the same locality. 

(b) He must exercise reasonable and 
ordinary care. 

(c) He must act in good faith and ac- 
cording to his best judgment. 

Therefore, if you find from the evidence, 
in accordance with these instructions, that 
in the diagnosis and treatment of the case, 
the defendant, Dr. “X,” acted in good 
faith and according to his best judgment; 
and in so acting, he possessed and exer- 
cised the degree of skill and learning ordi- 
narily possessed and exercised under simi- 
lar circumstances by members of his pro- 
fession in good standing, then it is your 
duty to find the defendant not guilty. 

4. I charge you that a physician and 
surgeon is not an insurer or a warrantor of 
good results, and the mere fact that the 
defendant operated upon, and treated Mrs. 
“A,” and thereafter she suffered pain, and 
still later lost one of her kidneys, does not 
establish either negligence or unskillful- 
ness; neither does it establish that the un- 
fortunate event resulted from negligence or 
unskillfulness on the part of Dr. “X.” 
There is no presumption or inference of 
negligence against the defendant, and un- 
less you find from the evidence, in accord- 
ance with these instructions, that the 
plaintiffs have proved the allegations of 
their declaration, you must find the de- 
fendant not guilty. 


5. The mere fact that an unfortunate 
event followed the operation performed by 
the defendant upon Mrs. “A” does not of 
itself entitle the plaintiffs to a verdict in 
their favor; and unless you find from the 
evidence, in accordance with these in- 
structions, that the unfortunate event re- 
sulted proximately from the negligence of 
the defendant, then I charge you that you 
must find the defendant not guilty. 
Throughout the trial it should be borne in 

mind that although the defendant is being 
sued for carelessness or negligence, or other 
specific tort by an act of commission or omis- 
sion, his status is quite different from that 
of other defendants, for example the negligent 
driver of an automobile. 

If the defendant in a malpractice suit has 
been guilty of a breach of his professional 
duty by reason of which the plaintiff has been 
injured, the jury should find for the plaintiff, 
and should award damages that are adequate 
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as compensation for the wrong that has been 
done. 

If, however, the plaintiff has not suffered 
damage as the proximate result of a negligent, 
or otherwise wrongful act of the defendant, 
the defendant is entitled to complete exonera- 
tion. 

There should be no middle ground. 
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There should be no compromise upon the 
basic question of liability by jurors who be- 
lieve the defendant to be not guilty. 

The professional reputation of the defend- 
ant is at stake, and a verdict for the plaintiff, 
awarding even nominal damages, may effec- 
tively destroy a reputation and a good name 
that represent the work of a lifetime. 


The Evolution of The Law of Travelers Checks 


By Stevens T. Mason 
Detroit, Michigan 


EGAL principles, however time honored, 

must often give way to the requirements 
of business. Legal Departments of Corpora- 
tions are constantly devising ingenious ar- 
rangements to meet both the needs of com- 
merce and the demands of justice. 

The uniform negotiable instruments law 
was expected to meet all the needs of com- 
mercial paper. But the quick popularity of 
travelers checks has caused an evolution in 
the law of negotiable instruments, which 
leaves one without a logical explanation of the 
real status of travelers checks as commercial 
paper. 

The chief characteristic of travelers checks 
is, of course, the facility with which they may 
be turned into money. The person who pays 
out money on travelers checks does not have 
to use the caution that is customary in cashing 
other instruments. He knows that the maker 
will pay, because the salability of travelers 
checks depends entirely upon the public con- 
fidence that they will be paid. 

Travelers checks are designed to take the 
place of currency and to pass almost as freely 
as money. That is what makes them difficult 
to classify. Technically they are cashiers 
checks on institutions of unquestioned finan- 
cial integrity, and their greatest asset is that 
they can be cashed without personal identifi- 
cation. All that is required is the counter- 
signature. Which simply means that the signa- 
ture in the lower left hand corner shall bear a 
reasonable resemblance to the signature in the 
upper left hand corner. 

Some slight pretense of personal identifica- 
tion is usually required by one cashing a 
travelers check, but when all is said and done 
everyone knows that the maker will pay with- 
out question in order to preserve the integrity 


of the travelers checks which he advertises so 
extensively. The maker cannot afford to do 
otherwise. 

This situation gives rise to many nice legal 
problems. The most serious one is the deter- 
mination of the rights and obligations of the 
various parties, when travelers checks are lost 
or stolen before they are sold. 

Of recent years banks, trust companies and 
express companies issuing travelers checks 
have required their agent banks to whom the 
checks are consigned for sale to do something 
unknown to the Law Merchant. The agent 
banks must agree to pay for the checks even 
though they are lost or stolen before they 
are sold and delivered. 

The reason for this is that the whole theory 
of travelers checks makes it practically essen- 
tial that corporations issuing the travelers 
checks will pay them even after they have 
been notified of loss, theft or robbery. Refusal 
of payment would be destructive of the entire 
business. 

Therefore, the defenses ordinarily available 
to commercial paper are not available to 
travelers checks. 

Ordinary commercial paper stolen in an in- 
complete state constitutes merely the theft of 
so much waste paper. A forgery is required 
to produce a loss. The forgery is thus the 
proximate cause of the loss. (Linck vs. Nut- 
ting, 125 N.Y.S. 93). This is not so with 
travelers checks. The gradual evolution of the 
law governing travelers checks has converted 
independent intervening causes into proximate 
causes. 

This evolution is illustrated by some in- 
teresting cases. 

In City National Bank vs. American Ex- 
press Co. (1929) 16 S. W. 2d 278 some un- 
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sold travelers checks were stolen from the 
agent bank and filled in by the burglars and 
cashed at the City National Bank. The Ex- 
press Company refused to pay. 


The Appellate Court quoted the negotiable 
instrument law—“Where an incomplete in- 
strument has not been delivered it will not, 
if completed and negotiated without au- 
thority, be a valid contract in the hands of 
any holder, against any person whose signa- 
ture was placed thereon before delivery.” 


The court then proceeded to hold that the 
fact that the blank spaces for the signature 
of the purchaser were unfilled at the time the 
checks were stolen made them incomplete 
within the meaning of the negotiable instru- 
ments law, and the City National Bank was 
therefore not a holder in due course. 


In American Express Co. vs. Anadarko 
Bank (1937) 67 Pac. 2d 55, the court took 
exactly the opposite view. The express com- 
pany relying on the City National Bank case 
contended that travelers checks which had 
been stolen from one of its agents were in- 
complete instruments when the asportation 
took place and therefore the express company 
was not liable. 


The court cited another section of the 
negotiable instruments law to the effect that 
where an instrument is in the hands of a hold- 
er in due course a valid delivery is conclu- 
sively presumed. The court said that it was 
unable to agree with the City National Bank 
case with respect to the incompleteness of 
travelers checks in the hands of a selling 
agency; and then made this rather radical 
statement— 


“Tf the checks are to take the place of 
money and pass as money they should be 
subject to the same rules and immunities 
which rest upon money under like circum- 
stances.” 


The evolution of the law of travelers 
checks started many years ago. In Samberg 
vs. American Express Co. (1904) 136 Mich. 
639, the court said— 


“Checks of a like character to this one have 
come into very general use, especially by 
travelers. They are an ingenious, safe, and 
convenient method by which the traveler 
may supply himself with funds in almost 
all parts of the civilized world, without the 
hazard of carrying the money on his per- 
son.” 
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In Sullivan vs. Knauth, (1917) 220 N.Y. 
216, the court held that one issuing travelers 
checks was liable to the purchaser for checks 
paid on a forged signature, and approved this 
statement by the lower court— 


“Unless it be so held the whole scheme 
seems likely to fall.” 


In the case of Peoples Savings Bank vs. 
American Surety Co. (1936) 15 Fed. Supp. 
911, the court said— 


“Refusal of payment by the issuing bank 
or trust company because of defenses ordi- 
narily available would be practically de- 
structive of the entire business of placing 
such checks in circulation.” 


Therefore, it would seem that the present 
law of travelers checks has evolved from a 
desire to protect the business. Not, however, 
for the benefit of the issuer, but for the bene- 
fit of the traveler. This is readily seen by con- 
sidering the result of the above and other 
cases under the following propositions: 


Proposition No. 1. The issuer is liable to 
the purchaser for travelers checks which the 
issuer has paid on forged countersignatures. 
Sullivan vs. Knauth, supra. 


Proposition No. 2. The issuer is liable to a 
bona fide holder for travelers checks which 
the holder has cashed on forged countersigna- 
tures. American Express Co. vs. Anadarko, 
supra. 


Proposition No. 3. The agent bank is liable 
to the issuer for travelers checks stolen and 
paid by the issuer. Peoples Bank vs. Amer- 
ican Surety Co., supra. 


Proposition No. 4. The agent bank is not 
liable to the issuer for checks lost or stolen 
but still outstanding. Mellon National Bank 
vs. Citizens Bank, (1937) 88 Fed. 2d 128. 
(Certiorari denied). 


Proposition No. 5. The issuer is not liable 
to a holder presenting travelers checks un- 
signed and uncountersigned because not be- 
ing payable to the order of a specified person 
or to bearer they are not negotiable. Venable 
vs. Ames (N.C. 1940) 8 S.E. 2d 804. 


Under these propositions the issuer often 
has to pay twice; one to the cashier under 
Proposition No. 2, and again to the purchaser 
under Proposition No. 1. The agent bank has 
to pay the issuer in any event, whether it 
sells the checks or loses them by theft. All 
this is for the benefit of the traveler; and it 
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has evolved because judges, jurors, lawyers 
and litigants like to travel. The agent bank 
is well paid by the commission allowed by the 
issuing company and the issuing company is 
well paid by the charge it makes for the 
checks and by having the use of the money 
of hundreds of people who carry around 
travelers checks sometimes for years. 


INSURANCE COUNSEL JOURNAL 


January, 1943 


The issuer always protects himself by in- 
surance against forgery of travelers checks, 
and the agent bank always protects itself 
with a bankers blanket bond covering loss of 
travelers checks for which it is liable. So, in 
the last analysis, it is the insurance compan- 
ies that pay all the losses occasioned by the 
evolution of the law of travelers checks. 


Aviation Insurance on The American Plan 


By CLEMENT F. ROBINSON 
Portland, Maine 


ITH the war at an end the air will be- 

come the highway for passengers and 
freight to a degree of which we now have 
little concept. A recent article in the Harper’s 
Magazine tells a story with which readers of 
aviation magazines and students of aeronau- 
tics are well familiar: commuting by air be- 
tween home and job will be a commonplace 
of every day life and a heliocopter will live 
in everyone’s garage. 

In preparation for this post-war develop- 
ment the Civil Aeronautics Board has recently 
published the “Sweeney Report” upon the 
fundamental problems of law and insurance 
which are going to affect aviation after the 
war. 

The war emergency has postponed action 
on that report, but in the meantime it is 
very much a subject of thought and discus- 
sion on the part of those interested in avia- 
tion. Our standing committee on aeronautical 
law in its report in “The Journal” of October, 
1942, suggests that those of us who are in- 
terested in the subject should obtain the re- 
port so as to study and comment upon it be- 
fore the C. A. B. formulates its own recom- 
mendations. 

Well, as one member of the association, I 
am following the committee’s suggestion. I 
do not profess to know much about aviation 
or aviation law, but I certainly am interested 
in the subject. There is not much aviation law 
business down in the part of the world where 
I practice. We do not even know whether to 
call it aviation or aeronautics, but some of 
us are finding the airways very effective when 
we want to get somewhere quick, or when 
we want to send mail or packages for prompt 
delivery, and we do like to ride the air as a 
passenger in an air carrier even if we know 
nothing about either aerodynamics or the law 


of the air. I can obviously have few precon- 
ceived notions in approaching the Sweeney 
Report, and the six points on which the C. A. 
B. asks for comment, and my ideas are doubt- 
less amateurish. 

The one query which intrigues my interest 
concerns compulsory insurance and the ad- 
visability of changing the rules of liability. 
My eye is caught by the suggestion that 
accident insurance might be prescribed for all 
operators. 

As a lawyer with some tort experience I 
am naturally a litthe concerned at the sug- 
gestion that the rules of the game should 
be changed. I fully realize that new develop- 
ments in civilization sometimes require new 
rules of law; but the traditional concepts of 
tort liability have encompassed the railroad 
and the automobile, and it seems to me that 
the burden of proof is strongly on anyone who 
suggests that these principles are not adequate 
for air-borne traffic. 

My interest at the moment is in one im- 
portant corner of the territory covered by 
the Sweeney Report, and that is the pay- 
ment which a passenger in a common carrier 
of the air is to receive if he is hurt, or his 
family is to receive if he is killed. Damage to 
property, rate regulations, all those things are 
important; but the one little problem which 
affects me every time I board a carrier bulks 
large on my horizon. 

Personally, I suppose I feel the way most 
passengers in an airplane feel if they think 
anything about it at all. “Probably I am 
going to get there all right.” The statistics 
certainly show that a passenger in a carrier 
plane is considerably safer than the tradi- 
tional person who takes to his bed. “If I don’t, 
it is going to be a very easy and quick way 
to go.” 
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But suppose the casualty does happen, who 
is going to pay for it and on what basis? 

It seems to me that the approach to the 
problem in the Sweeney report is too legalistic. 
The passenger and his family need cash. They 
are not concerned with changing the rules of 
law, and it seems to me that such a change is 
wholly unnecessary as far as either they or 
the carrier are concerned. 

I suggest that the way to solve this one 
definite problem is by the extension of some 
practices that are familiar to us all; viz—(a) 
let us insure passengers as individuals against 
the risk of accident, and (b) let us add the 
cost of his insurance to his ticket. 


It seems to me that not the company, but 
the individual should be insured. The claim- 
ant should have a direct right to share in a 
fund or obtain a payment, not a merely de- 
rivative right through a contract between the 
carrier and someone else. This may, I suppose, 
be the “admitted liability” insurance referred 
to incidentally in the Sweeney Report; but 
the report does not think the implications 
and possibilities through. What the passenger 
and his family want is an assured payment, 
not an indefinite claim and a possible law- 
suit in a gamble for an unearned increment. 
Life and accident insurance, not casualty in- 
surance, are what the ordinary individual is 
concerned with. Casualty insurance is for cor- 
porations, employers and property owners, not 
for simple folk like you and me. 

Again, to pay in one payment for every- 
thing to which you are entitled whether you 
use it or not, is the familiar plan on which 
American hotels were carried on in the good 
old days, and is still the plan under which the 
average hotel operates. That has been the plan 
under which the air carriers have developed 
their business. One payment now gives the 
passenger not only transportation, but also his 
food and a very high grade of personal service 
—no extras, no tips, no pesky little charges 
annoying him all along the line. All right: 
why not also furnish accident insurance to the 
air passenger along with his ticket, even if the 
cost of this ticket is thereby increased? 

If he wants other insurance of his own he 
can pay for it and get it; but this much he 
will be sure of. 

The cost? I do not know. I know that you 
can buy a $5,000 policy for yourself at twen- 
ty-five cents for the ordinary trip. A dollar 
carries you across the continent. Perhaps the 
insurance companies have put the figure too 
low, but suppose it was twice as much—what 
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is that against the cost of a ticket? It is no 
more than the tip you give the Pullman porter, 
and it certainly would give you something 
for your money. It would give you what you 
can now get voluntarily at the time when 
you are buying your ticket—if you happen to 
think of it. You would be obliged to do what 
you ought to do anyway—benevolent pater- 
nalism which the New Deal has made familiar 
to us in so many ways, and whether or not 
we like the New Deal—and down in Maine 
we don’t—we know that its social security 
features are here to stay. 


I understand that a somewhat similar sug- 
gestion was made many years ago to the 
steamship companies in England, but that was 
before the time of the New Deal there and 
here, and vested interests and the fear of the 
unknown blocked it. We have a chance now 
to put an effective new plan in operation with 
reference to an expanding new industry and 
the Civil Aeronautics Board has the power 
to enforce it. 


Whether the air carriers should become 
self-insurers, either individually or through a 
common fund, or whether they should take 
the money and buy insurance with it, is to 
me unimportant. The definite payment to 
which the ticket entitles the beneficiary is the 
gist of it. If the beneficiary wants more he 
can, of course, get it on his own, but that 
much he and his family will be sure of. The 
simple idea of a passenger’s automatically ob- 
taining air insurance as a part of the service 
extended to him when he buys his ticket, is 
what I have in mind. 


And what a relief it would be to passengers, 
carriers and courts if instead of the expense, 
delay, and—yes, the gamble—of establishing 
liability according either to the present or to 
any newly enunciated principles, the passen- 
ger who is injured, or his family if he loses 
his life, should simply prove his claim by 
showing that he bought a ticket, traveled and 
suffered. 


Whether or not the scheme if adopted 
should be extended to other kinds of carrier 
is to my mind unimportant. It may be truly 
pointed out that under the system, if adopted, 
airplane carriers would be affected with a dif- 
ferent principle from railroads and other car- 
riers. But two wrongs do not make a right, 
and if the present system is to some extent 
lamentable in the case of other carriers, the 
opportunity to set up a different system in a 
different field, is commendable rather than 
deplorable. 
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Those of us who represent claimants may 
be sorry to see profitable plaintiffs’ cases dis- 
appear, and those of us who represent liabil- 
ity insurance companies may be reluctant, and 
our clients may be even more so, to remove 
a sector of liability from the insurance field. 
Of course accident insurance does not give 
lawyers so much business as casualty insur- 
ance. 

But as citizens and as persons who are 
going to ride the airwaves as passengers in 
the future, if we never have in the past, we 
could take a certain satisfaction in knowing 
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that our friends, our clients and ourselves, 
would be automatically covered for personal 
injuries while riding the air. The neglect of a 
passenger to step over to the next ticket win- 
dow and pay a quarter or half a dollar for an 
accident ticket before he enters the plane 
would no longer penalize him and his famliy 
if worst comes to worst, and the plane should 
slip from its course. 

Think it over, brothers in the International 
Association—have I “got something there” or 
not? 


Workmen’s Compensation Insurance And Its Rate 
Administration 


By J. F. FLETCHER 
General Manager, Compensation Rating & Inspection Bureau of North Carolina 
Raleigh, North Carolina 


T is not the intention of this article to dis- 

cuss the enactment of Workmen’s Com- 
sation laws by the several states nor the in- 
dividual provisions of these various acts. The 
constitutionality of a Workmen’s Compensa- 
tion Law has been definitely established by 
numerous courts including the United States 
Supreme Court and it is the intention of this 
paper to describe generally the administration 
of rates for this class of insurance in the sev- 
eral states and other jurisdictions. Suffice to 
say there are now 47 states that have Work- 
men’s Compensation Laws and in addition we 
find such acts in the District of Columbia, 
Alaska, Hawaii, Puerto Rico and the Philip- 
pines, the last named very probably being in- 
operative due to the occupation of those is- 
lands by the Japanese. In addition to these 
laws we find a Federal Compensation Act 
covering employees of the United States Gov- 
ernment, the Longshoremen and Harbor 
Workers’ Compensation Act and an act cover- 
ing maritime employees other than masters 
and crews of vessels. 

History points out to us that the first Com- 
pensation Acts were of European origin, prin- 
cipally in Germany and Great Britain. Our 
country followed generally the English Em- 
ployers’ Liability laws pertaining to master 
and servant until 1898 when a Workmen’s 
Compensation law was drawn up in New 
York but was never reported out of com- 
mittee. The first state act to be passed was 


by Maryland in 1902 but this was declared 
unconstitutional in 1904 very probably due 
to its limited application. The enactment of 
Compensation Acts actually began in 1911 
and were placed on the statute books of Wis- 
consin, Nevada, New Jersey, California and 
Washington in the order named. Kansas, New 
Hampshire, Ohio, Illinois and Massachusetts 
passed laws in 1911 but they became effec- 
tive in 1912 and in the same year laws were 
enacted in Michigan, Arizona and Rhode Is- 
land. Following these two years there was 
speedy passage of laws in each succeeding 
year to 1920 by Texas, West Virginia, Minne- 
sota, Connecticut, Oregon, Iowa, New York, 
Maryland, Louisiana, Kentucky 1914 (held 
unconstitutional, and another passed in 1916), 
Wyoming, Montana, Vermont, Hawaii, Alaska, 
Colorado, Indiana, Oklahoma, Maine, Penn- 
sylvania, Puerto Rico, New Mexico, South 
Dakota, Utah, Idaho, Delaware, Virginia, 
North Dakota, Tennessee, Alabama and 
Georgia. There was no further legislative 
activity in the remaining states until 1925, 
and there followed in the next ten year pe- 
riod passage of laws by Missouri, North Caro- 
lina, South Carolina and Florida. In 1927 the 
United States Longshoremen and Harbor 
Workers Compensation Act became effective 
and in 1928 the Congress extended these pro- 
visions to the District of Columbia. In the 
same year a Compensation Act was passed by 
the Legislature of the Philippine Islands. Of 
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the two remaining states, Arkansas and Mis- 
sissippi, the former passed its law in 1939 
and it became operative after a referendum 
in 1940, however Mississippi still does not 
have an act of this type on its statute books. 


It was necessary in several states to adopt 
constitutional amendments pertaining to 
Workmen’s Compensation, those states being 
Arizona, California, Ohio, New York, Penn- 
sylvania, Vermont and Wisconsin. 

With the passage of the first act in 1911 
it became necessary for the state and the 
carriers writing this class of insurance to de- 
vise rates therefor. The first rates that were 
promulgated were based principally on judg- 
ment with some regard and credibility being 
given to the experience developed under Em- 
ployers’ Liability. This term could well be 
termed a “hit or miss” proposition and it really 
turned out to be a “miss” with extremely in- 
adequate rates. In general the various Com- 
pensation Acts invests the administration of 
rates with the Insurance Commissioner or 
State Department having jurisdiction over all 
classes of insurance. As to the set-up of rates 
for Workmen’s Compensation Insurance the 
several acts generally provide “they shall be 
reasonable and adequate with due regard for 
merit rating.”” We find the Insurance Depart- 
ment or supervising authorities in the major- 
ity of the states to have absolute control over 
rates but in a number of states the law only 
requires a filing with the authorities with no 
subsequent supervision of their administra- 
tion. 


In the enactment of its Workmen’s Com- 
pensation Law, several of the states embodied 
therein a statutory rating organization and 
in the interim since the passage of the first 
act to the present day, a few of the states 
have amended their acts to provide for rate 
regulation and administration and a fewer 
number have passed separate acts setting up 
a statutory rating organization. The first at- 
tempt at a country-wide rating organization 
was in 1915 when the Workmen’s Compensa- 
tion Service Bureau was organized composed 
exclusively of stock companies. This was a 
voluntary rating organization and it cooperat- 
ed for several years with independent rating 
bureaus for the purpose of calculating and ad- 
ministering rates for Workmen’s Compensa- 
tion insurance. The committee of these or- 
ganizations was augmented by representatives 
of stock carriers, non-stock carriers and state 
funds. After a period of four years of expe- 
rimental rate making and rate administration 
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a permanent body known as “The National 
Council on Compensation Insurance” which 
functions efficiently on a country-wide basis 
with the cooperation of the now existing inde- 
pendent bureaus and several competetive 
state funds. 

The National Council on Compensation In- 
surance was organized as a permanent central 
statistical and rate making body by resolu- 
tion of the National Convention of Insurance 
Commissioners in 1921. A representative of 
the Insurance Commissioners Convention is 
stationed in the office of the National Coun- 
cil on Compensation Insurance in New York 
City, and it is that representative’s duty to 
preside over meetings of the various com- 
mittees and to report semi-annually on this 
organization and its accomplishments to the 
National Association of Insurance Commis- 
sioners (present name of the organization). 
In the matter of rate administration through- 
out the country we find such work carried out 
by administrative bureaus under the direct 
supervision of the National Council on Com- 
pensation Insurance, independent rating bu- 
reaus, state controlled organizations, competi- 
tive state funds and monopolistic state funds. 
The monopolistic state funds are found in 
Nevada, North Dakota, Ohio, Oregon, Wash- 
ington, West Virginia and Wyoming. 

We find independent rating bureaus or or- 
ganizations (cooperating with the National 
Council on Compensation Insurance) in Cali- 
fornia, Massachusetts, Minnesota, New Jer- 
sey, New York, North Carolina, Virginia and 
Wisconsin. There are also independent bu- 
reaus in Delaware and Pennsylvania. We find 
competitive state funds existing in Arizona, 
California, Colorado, Idaho, Maryland, Michi- 
gan, Montana, New York, Oklahoma, Pennsy]l- 
vania and Utah. In the states of Arizona, 
California, Colorado, Michigan, Oklahoma 
and Utah the competitive state funds are 
members of the National Council on Com- 
pensation Insurance through their local ad- 
ministrative bureaus or the independent rat- 
ing bureau and have the same status as a pri- 
vate insurance carrier, though generally they 
write their business at a deviation from man- 
ual rates. The National Bureau of Casualty 
and Surety Underwriters, a stock company 
organization, administers rates in Maine, New 
Hampshire and Vermont, though the rate 
making program and filing procedure is car- 
ried out by the National Council on Com- 
pensation Insurance. A review of the records 
tells us that the states of Connecticut, Idaho, 
llinois, Iowa, Nebraska and Rhode Island do 
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not have rate regulatory laws and any admin- 
istration is carried out by company organiza- 
tion. The administration of Workmen’s Com- 
pensation rates in the remaining states is car- 
ried out through eleven administrative bu- 
reaus of the National Council of Compensa- 
tion Insurance. 


In addition to outlining for the reader’s 
consideration some historical information on 
the several Workmen’s Compensation Acts 
and the general system of rate administration 
throughout the country, I believe it pertinent 
to more or less detail the operation of an in- 
dividual rating bureau. While I am presently 
familiar with the independent rating organi- 
zation in North Carolina set up as the Com- 
pensation Rating and Inspection Bureau of 
North Carolina in 1931, I have had the pleas- 
ure and privilege of being identified with rat- 
ing organizations in other jurisdictions super- 
vised by the National Council on Compensa- 
tion Insurance. The inner workings of indi- 
vidual state bureaus whether local or inde- 
pendent follow the same general procedure 
differing here and there only on minor details. 
As has been pointed out above the National 
Council on Compensation Insurance is the 
central statistical and rate-making body and 
one of their functions is to tabulate the expe- 
rience for Workmen’s Compensation insur- 
ance on a country-wide basis segregating the 
experience of the individual states in order 
that rates may be based on the experience of 
the several individual states provided the data 
is sufficient from each or every state to per- 
mit the sound calculation of a reasonable and 
adequate rate for a particular industry. The 
National Council on Compensation Insurance 
and the independent rating bureaus are follow- 
ing the general basic rate making formula and 
system adopted in 1934 by the National Con- 
vention of Insurance Commissioners. At the 
present and for the past twelve or fifteen 
years revisions in basic rates have been made 
annually and it may be said without fear of 
contradiction that this rate-making program 
is the most sound from the standpoint of 
supervisory officials, employers and carriers 
of any class of insurance. 


The annual basic rate revisions are filed in 
advance of their proposed effective dates with 
the Insurance Commissioner or the supervi- 
sory officials having jurisdiction over Work- 
men’s Compensation insurance. The tabula- 
tions are thoroughly studied by the supervi- 
sory official assisted by the rating organiza- 
tion having jurisdiction and in general since 
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the adoption of the uniform rate making 
formula approval has been given with very 
little controversies or hearings. After the sup- 
ervisory officials’ approval, the rates are pub- 
lished to the insurance carriers by the bureau 
with the general limitation that they be made 
applicable to new and renewal business only, 
which means that a Workman’s Compensation 
policy cannot be cancelled and rewritten by 
the same carrier or in another carrier to take 
advantage of a rate reduction or penalize an 
assured to a rate increase. Once a Compensa- 
tion policy is issued and becomes effective the 
assured carries the same rates for a period of 
twelve months. 


As the carriers, who by law or consent are 
members of the several country-wide rating 
organizations or independent bureaus, issue 
policies, copies of the pertinent information 
(known as the daily report) applicable to the 
individual risks are submitted to the Bureau. 
These daily reports are filed under the indi- 
vidual risk’s name and the rates, classification 
and period of coverage checked. The various 
Bureaus for a number of years have had in 
force a classification inspection procedure un- 
der which program a field man _ travels 
throughout the state inspecting all risks carry- 
ing Workmen’s Compensation insurance for 
classification and in some cases rating pur- 
poses. The Bureau’s field man turns in a re- 
port on a specified form outlining in detail 
all of the operations of the employer inspected, 
the departments operated and the number of 
employees in each department. The Bureau in 
its routine classifies this report, assigning each 
employee to the proper classification and such 
information is relayed to the present carrier 
or to any interested carrier. The daily report 
submitted by the carrier must then correspond 
to this classification information unless there 
has been a change in the operations of the 
risk subsequent to the Bureau’s inspection. If 
the daily report is found to be correct it is 
returned to the files, but if not correspondence 
is carried on with the carrier to effect a cor- 
rection. It is one purpose of the Bureau to 
see that all daily reports between competing 
carriers are written in the same manner, thus 
preventing any one carrier from taking ad- 
vantage over another member carrier or im- 
properly classifying an assured’s operations. 
During the term of the policy should any en- 
dorsement be issued amending its conditions 
or classification or rates applicable, a copy 
is filed with the Bureau for approval. It is 
also necessary that the carriers keep the Bu- 
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reau advised of any cancellations or termina- 
tions during the term of the policy contract 
for in some states it is necessary that the Bu- 
reau or rating organization maintain some 
sort of record with the law administrative 
body as to coverage or cancellations. In the 
majority of the states the administration of 
the law is invested in an Industrial Commis- 
sion or Accident Commission, though in some 
states the law is administered by the courts. 
It is not often we find the supervisory official 
having jurisdiction over the carriers and rates 
also administrating the law and that is as it 
should be for it is obvious that the same body 
should not maintain jurisdiction over the rates 
and claims resulting from accidents under the 
Workmen’s Compensation Act. 

There are types of rating an individual 
risk’s operations so that one developing good 
experience through accident prevention may 
receive a lower rate than manual, the princi- 
pal type of rating being termed “experience” 
rating. In experience rating we are comparing 
the actual losses that have been incurred over 
a certain pericd to the losses that we might 
expect that size risk to incur during the com- 
ing year. Copies of audits and a listing of 
claims and their costs are sent to the bureaus 
by the individual carriers and if the risk is of 
sufficient size to qualify for experience rating 
these data are used in calculating a modifica- 
tion which is either below or above manual 
depending on the individual risk’s experience. 
The experience period extends over three years 
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beginning four years prior to the date the rates 
are to be effective for this particular risk and 
terminate one year prior and as successive 
ratings are released by the Bureau the earliest 
year the experience period is dropped and 
the newest year added. These experience 
modifications are promulgated to the carrier 
of record and any interested carrier and the 
renewal policy is to be written at the rates 
derived from this experience calculation. Each 
bureau maintains an accurate record of these 
experience promulgations to see that a renewal 
policy is issued and at the correct rates. It 
is also a function of the rating organization 
and its staff to correspond with carriers and 
their representatives or assurers or to confer 
with either to the end that all rules, rates and 
classifications contained in the Workmen’s 
Compensation manual approved by the state 
authority are properly and impartially ap- 
plied. 


It may be easily seen that the passage of 
Compensation Acts and the rate administra- 
tion for this class of insurance have travelled 
a long road in a short space of time. Actually, 
in less than 30 years we find 47 of our 48 
states having enacted Workmen’s Compensa- 
tion laws and in 20 years, really less, the cal- 
culation and administration of rates has de- 
veloped into an orderly system as well as a 
sound and reasonable formula. There is still 
some work to do on both but we have passed 
the experimental stage and are now in the 
process of refinement. 


Liability of Insurer For Loss Above Policy Limit 


By F. J. Canty 
Associate Counsel, United States Casualty Company 
New York City 


ASUALTY Liability policies have always 
provided that the insurer will defend the 

suits and make the settlements and that the 
insured shall not interfere. The right is ex- 
clusive whether or not the amount involved 
exceeds the policy limit. Bad faith on part 
of the insurer imposes the entire loss on it and 
negligence in handling often does; negligence 
in failing to settle, in some states, likewise 
puts on the insurer the burden of the entire 
loss. The present form of policy states the in- 
surance company shall have the right “to make 
such investigation, negotiation and settlement 


of any claim or suit as may be deemed ex- 
pedient by the company.” The word “expe- 
dient” connotes convenience and this is not 
the thought; the insurer intends to settle when 
proper to do so. What constitutes bad faith 
and negligence in handling and negligence in 
failing to settle has been discussed in fifty de- 
cisions to be found in the law books from 
Rumford Falls Paper v. Fidelity and Casualty 
Co., Me. 43 Atl. 503, decided in 1899 to 
Traders and General Ins. Co. v. Rudco Oil 
and Gas Co., Okla. 129 Fed. 2nd 621, de- 
cided in 1942. The Douglas case decided by 
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the Supreme Court of New Hampshire in 
1924 is an outstanding and highly important 
decision. Some courts have been influenced by 
it and others have not. Full discussion will 
follow but it is well to have in mind the 
thought of the court, in these words taken 
from the opinion: “The cases relied upon do 
not consider the question involved here. They 
were all actions upon the contract, and were 
brought upon the theory that the duty to settle 
was absolute. The question of care or negli- 
gence in exercising the right to elect is not 
considered in any of them. But they do state, 
in the course of the discussion, that the insurer 
has an option to settle or not as it chooses.” 

Suppose we first look into the cases holding 
the insurer not liable. We shall see there what 
the facts are and what the courts said about 
them. 


Insurer Not Liable: 


Schmidt Brewing Co. v. Travelers Ins. Co., 
Pa. Supreme Court, 90 Atl. 653. Policy limit 
$5,000. The case could have been settled for 
$6,000 and the insured requested the insurer 
to make settlement for that amount and offer- 
ed to contribute $1,000. The insurance com- 
pany refused and went to trial, which resulted 
in judgment of $9,200. The court: “The rights 
of the parties are to be determined by the 
agreement into which they entered. By the 
provisions of the policy the insurance com- 
pany was obliged to defend at its own cost 
any action against the insured, and the entire 
management of the defense was expressly en- 
trusted to it, and the insured was forbidden 
to settle any claim, or to interfere in any 
negotiation for settlement, or in any legal 
proceeding against it. The insurer was under 
no obligation to pay in advance of trial, and 
the decision whether to settle or to try was 
committed to it. The plain words of the policy 
had no other meaning.” No authority cited. 


Wynnewood Lumber Co. v. Travelers Ins. 
Co., No. Car. 91 S.E. 946 (1917). Defendant 
demurred to the complaint and the court sus- 
tained the demurrer. Policy for $5,000. The 
complaint stated the case could have been 
settled for from $1,000 to $2,500 but the in- 
surer refused to settle; that the insurer tried 
the case which resulted in a verdict of $20,000. 
Subsequently an adjustment was made for 
$10,000 of which the insurer paid $5,000 and 
the insured paid $5,000. The sole allegation is 
that the insurer did not settle when it had the 
opportunity to settle for an amount less than 
the policy limit. The court on appeal held this 
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allegation stated no cause of action. It did 
not allege negligence in the conduct of the 
suit, or the employment of incompetent coun- 
sel or that the counsel was guilty of any 
negligence. 


Cherry v. Shelby Mutual, So. Car. 4 S.E. 
2nd 123 (1939). Automobile policy $10,000 
limit. Insured was being driven by his chauf- 
feur through a town when the car ran into 
a bicycle on which were two boys and the 
boys were killed. The driver was arrested and 
held for manslaughter. The two cases were 
settled for $17,000 of which the insured paid 
$10,000. The total liability of the insurer was 
$10,000. In the suit by the insured against 
insurer, the complaint alleged the insured felt 
that if the chauffeur was convicted “that he 
might be faced with large verdicts against 
him, in excess of $10,000 provided in said 
policy” and he urged the insurer to effect a 
settlement. The attorney for the insurer, how- 
ever, said that he would not recommend to 
his client the payment of $10,000 and, it is 
further alleged in the complaint that the de- 
fendant thus took “advantage of the exigen- 
cies of the occasion and the plight of plaintiff 
(insured) and negotiated a settlement where- 
by the cases were settled for $17,000 and the 
said insurer paid only $7,000,” the insured was 
obliged to pay $10,000. The court in holding 
for defendant said it could not find evidence 
of duress and oppression; that “the settle- 
ment was the culmination of the efforts in 
this direction of Mr. Baker, a personal friend 
of appellant (insured)—and of Hon. W. C. 
Wolfe, the personal counsel of appellant and 
at that time it was proposed by these gentle- 
men that” insured pay $10,000 toward settle- 
ment to which the insured agreed and thus 
the case was settled. 


In a Minnesota case, Lawson v. Assoc. Ind. 
Corp., 282 N.W. 481, policy limit $7,500, the 
local counsel recommended to the San Fran- 
cisco office of the insurer a settlement of the 
case for $6,000, not because he was of opin- 
ion that there was substantial, or in fact any 
merit in the injured man’s claim but because 
he deemed such to be “good practical busi- 
ness,” especially for the reason of the recogn- 
ized ability of claimant’s attorney to recover 
large verdicts. San Francisco replied that it 
would not pay any more than $4,500 towards 
the settlement. The insured was asked to con- 
tribute $1,500 and that a settlement might 
go through. The verdict was $10,000 and it 
was later compromised for $9,500, the insurer 
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paying $7,500. The court: “Plaintiff’s con- 
tractual liability must necessarily be deter- 
mined by the terms of the policy. Nowhere 
therein does defendant agree to settle and pay 
any judgment, or to indemnify plaintiff 
against any amount that may be recovered 
against it. We think defendant’s conduct of 
the case from beginning to end bespeaks good 
faith on its part and that it acted upon rea- 
sonable ground in proceeding as it did. After 
all, the probabilities and even the possibilities 
were as well known to the plaintiff (insured) 
as to the defendant. The most that can be 
said about the whole situation retrospectively 
is that the insurer’s local counsel’s judgment 
was better than that of the general counsel. 
Under Minnesota decisions there must be bad 
faith with resulting injuries to the insured 
before there can be a cause of action. 


In another Minnesota case, Mendota Elec- 
tric Co. v. N. Y. Ind. Co., 211 N.W. 317, the 
insurer refused to contribute more than $3,- 
625 towards a settlement proposed during 
trial; the insured contributed $1,125 and later 
brought suit against the insurance company. 
The trial court sustained a demurrer and the 
court on appeal reversed and ordered new 
trial because of the allegations in the com- 
plaint, stating: “Where the insured is clearly 
(iable and the insurer refuses to make a settle- 
ment, thus protecting the insured from a pos- 
sible judgment for damages in excess of the 
amount of the insurance, the refusal must 
be made in good faith and upon reasonable 
grounds for the belief that the amount required 
to effect a settlement is excessive. We think 
this conclusion is in accord with the principles 
stated in the cases cited and that no injus- 
tice to the insurer will be done if they are 
adopted as guides to the courts. The alleged 
fact that competent attorneys were of the 
opinion that Finch had a good case and ad- 
vised their client to make the settlement, and 
the fact that the defendant voluntarily con- 
tributed $3,625 and refused to pay more and 
thus compelled the plaintiff to contribute $1,- 
125 are sufficient, in our opinion, to bring the 
case within the rule.” The opinion on the 
appeal from the re-trial is to be found in 221 
N.W. 61 and the court there in holding for 
defendant stated: “The most that can be said 
is that it was mistaken with respect to the 
hazard as between the plaintiff and the North- 
ern States Company. It takes something more 
than mere mistake to constitute bad faith, 
particularly with respect to the action of an 
insurer under a public liability policy who is 
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not absolutely bound to make a settlement. 
The right to control negotiations for a settle- 
ment must, of course, be subordinated to the 
purpose of the contract, which is to indemnify 
the insured within the contract limit. But it 
takes something more than error of judgment 
to create liability. There must be bad faith 
with resulting injury to the insured before 
there can be a cause of action.” Another 
Minnesota decision is to the same effect, 
Norwood v. Travelers, 284 N.W. 785. In Mc- 
Donald v Royal Ind. Ins. Co., N. J. 162 Atl. 
620, the case could have been settled before 
trial for $3,500 and the result of the trial was 
$20,000. “It did not agree to and was not 
obligated to settle by the payment of money 
the action brought against this insured. The 
allegations of negligence in the complaint were 
not proved at the trial.” To the same effect 
isa Connecticut case, Hoyt v. Factory Mutual 
Lia. Ins. Co., 179 Atl. 842. The insured in 
Kingan & Co. v. Maryland Casualty Co., Ind., 
115 N.E. 348, where the facts were similar 
to the above cases, claimed that the duty to 
settle was absolute when the case could be 
settled for an amount within the policy limit, 
as is the point in the New Hampshire case, 
but the court said: “By electing to defend 
and by defending appellee discharged its full 
duty towards appellant arising at that stage 
of the proceedings. As there was no duty to 
settle, the argument must fail. Liability 
against appellee cannot, in the absence of 
fraud, be predicated on the fact that it elected 
to defend rather than to settle. Liability 
might, however, be based on negligence on 
conducting such defense, but there is neither 
a finding nor charge to that effect here.” The 
decision was rendered long before 1924, when 
the New Hampshire case was rendered. In a 
similar decision in Michigan is City of Wake- 
field v. Globe Ind. Co., 225 N.W. 643. 
Though the opinion was handed down in 1929 
no reference is made to the New Hampshire 
case. See also Rumford Falls Paper Co. v. 
F. & C. Me. 43 Atl. 503. We shall use Georgia 
Casualty Co. v. Mann, Ky. 46 S.W. 2nd 777, 
decided in 1932, in connection with the deci- 
sion of the Douglas case; the facts were simi- 
lar to the cases in this paragraph. No bad 
faith was proved. The same situation obtains 
in Georgia Casualty Co. v. Cotton Mills Prod- 
ucts Co., Miss. 132 So. 73, in a well consider- 
ed opinion. See also an Alabama opinion, Neu- 
berger v. Preferred Accident Ins. Co., 89 So. 
90. Also a Missouri opinion in 23 S.W. 2nd 
215, St. Joseph’s Transfer Co. v. Employers’ 
Ind. Corp. 
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We shall not discuss Wisconsin Zinc Co. v. 
F. & D. Co., Wis. 155 N.W. 1081, decided in 
1916, holding in favor of defendant, for the 
opinion has been nullified by later decision 
in that State—Hilker v. Western Auto. Ins. 
Co., 235 N.W. 413. The Zinc decision has 
often been cited, but it is not the law of 
Wisconsin now. 


The question has been before the New York 
State courts in seven cases, only one of which 
was considered after the New Hampshire 
opinion was handed down and that is, Best 
Building Co. v. Employers’ Liability Assn. 
Corp., 247 N. Y. 451, 1928. The verdict was 
$16,000; the limit of the policy $10,000. The 
insured sued company for $6,000 less the 
$2,000 which it is alleged as having been 
willing to pay at all times in an effort to 
compromise. Before trial the case could have 
been settled for $8,500. The insurer offered 
$6,500. No notice was given to the insured 
of either offer. The insured now claims the 
failure to settle was due to the insurer’s negli- 
gence in handling the case and particularly in 
its failure to notify the insured of the offers 
which had been made by both sides—the point 
in the New Hampshire case. Judgment for in- 
surer was affirmed, the court saying: “We 
may ask what would constitute negligence in 
the failure to settle a case, as distinguished 
from bad faith. Even when there was little 
likelihood of recovery, many reasonable per- 
sons would think it wise to settle rather than 
to take any chance with a jury. In most of 
the accident cases, disputed questions of fact 
arise. Is the insurance company to determine 
at its peril whether reasonable-minded men 
would believe the plaintiff’s witnesses in pre- 
ference to its own? Again, even on conceded 
facts, as frequently happen, a serious question 
of law arises as to the nature and extent of 
liability, if any. Is a jury to say that the in- 
surance company was guilty of negligence in 
choosing to try out such a question in the 
court rather than to settle? These questions 
suggest the wisdom of adhering to the con- 
tract of insurance which the parties have 
made. If the insurance company is to be 
obligated to make settlements under any 
given circumstances, it must be a matter to 
be dealt with between the insured and the 
insurer, or else regulated by the Legislature.” 
We shall later see how far the New Hampshire 
case does go in that respect. In Streat Coal 
Co. v. Frankfort, 237 N. Y. 60, 142 N.E. 352, 
policy $5,000, judgment $12,000, the insurer 
paid $5,752 indemnity and interest and the 
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insured brought suit to recover balance. Be- 
fore trial insured’s attorney communicated 
with insurer and advised latter the case could 
be settled for $5,000. The complaint in the 
suit brought against the Frankfort Company 
contained no allegation of negligent acts, 
fraud, imposition or bad faith on part of the 
defendant, hence the court held no cause of 
action stated. 


A decision often cited is McAleenan v. 
Mass. Bonding Co., 173 N. Y. A. D. 100. 
Policy $5,000. Fatal accident. During trial 
counsel for plaintiff offered to settle for $7,- 
500; the insured proposed to pay one-half 
providing insurance company would pay the 
other half. Insurance company refused and 
the insured thereupon notified it he would 
hold it liable in the event the verdict was 
over $5,000. The verdict was $12,500. This 
amount was paid without an appeal, the in- 
surer contributing its limit of $5,000 plus costs 
and interest. In the action by the insured 
against the insurer, (this case) it is alleged 
that the plaintiff in the personal injury case 
expressed willingness to accept $3,750 in full 
settlement of any damage that might be re- 
covered in excess of $5,000 and this offer 
was immediately communicated to the insur- 
ance company, the insured being willing to 
pay the amount, but the insurance company 
declined to permit such settlement and stated 
to the insured that if he made the settlement 
it would immediately deny all liability to him 
under the policy on the ground that such 
settlement would be in violation of the terms 
and conditions; that insured protested against 
such refusal and notified the insurance com- 
pany he would hold it responsible for the 
whole of the judgment. This was the basis of 
the first cause of action. The second cause of 
action was that after the entry of judgment 
the insurance company advised the insured 
that reversible errors of law had been com- 
mitted upon the trial and that the verdict 
was against the weight of the evidence and it 
would, therefore, appeal; and from time to 
time thereafter insurer told plaintiff that such 
an appeal had been taken on his behalf and 
that “relying upon these statements, the 
plaintiff took no further steps with reference 
to an appeal; that after the time to appeal 
had expired, the plaintiff ascertained that 
the insurance company, without his knowl- 
edge or consent, had neglected to take an ap- 
peal.” To prevent the execution of judgment, 
the insured paid $7,826. At the trial of the 
present case the insurance company demurred 
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to each cause of action. Both parties then 
moved for judgment on the pleadings. The 
plaintiff’s motion was granted; the insurer’s 
motion was denied and it appealed. The Ap- 
pellate Division held the second cause of ac- 
tion stood: “Having told him it would appeal 
from the judgment, there was an obligation 
resting upon it to do so or else to have noti- 
fied him before the time to appeal had ex- 
pired that it would not take such appeal. It 
would be unreasonable to hold that the in- 
sured could be lulled into security by the as- 
surance that an appeal would be taken, and 
thereby deprived of the right to himself to 
appeal, without liability attaching.”’ The court 
thought the first cause of action was not suffi- 
cient, stating: The most that can be said of 
the facts stated is that the insurance company 
would not permit the plaintiff to settle the ac- 
tion brought against him, or permit him to 
compromise any liability to which he might be 
subjected in that action over and above the 
amount stipulated in the policy. This is pre- 
cisely what he agreed in the policy issued to 
him he would not do. The plaintiff expressly 
agreed that he would not without the written 
consent of the insurance company settle any 
claim or interfere in any legal proceeding.” 
So heré we have a case in which there was a 
holding both for and against the insurer. The 
Court of Appeals in 219 N. Y. 563 agreed 
with the conclusions of the Appellate Divi- 
sion. The case was tried later and report ap- 
pears in 179 A. D. 34, again in 190 N. Y. A. D. 
657 and this latter opinion was affirmed by 
the Court of Appeals in 232 N. Y. 199, af- 
firming judgment for insured. The court in 
this latter opinion at page 203 says: “Thus, 
in its practical aspects, we have a case where 
the defendant, through an over-confident trial 
counsel (not the one arguing this appeal) hav- 
ing refused to permit plaintiff to make a rea- 
sonable settlement of the claim against him, 
and then represented by a careless attorney, 
having failed to take an appeal as it promised, 
thus compelling plaintiff under the threat of 
an execution to pay between two or three 
times what it would cost him to settle the 
case if permitted by defendant, is now seek- 
ing to escape all responsibility for this unfor- 
tunate situation in which it has placed its 
client. There is certainly nothing in this un- 
wise, negligent and unequitable conduct and 
attitude of the defendant which inclines us to 
relax any of the requirements which stand 
between it and relief from the consequences 
of its acts which thus far are fastened on it. 


INSURANCE COUNSEL JOURNAL 


Page 39 


Levin v. New England Casualty Co., 101 
N. Y. Misc. 402. Limit of the policy $5,000. 
During the trial the case was settled for $3,- 
150 of which the insurer paid $2,400 and the 
insured paid $750. Insured brought suit for 
$750 and alleged he was coerced into making 
the payment. The court held otherwise say- 
ing: “The defendant was under no duty to 
settle the claim. The policy gave it the option 
of contesting it, if it saw fit to do so. It had 
the right to await the decision of the court as 
to the claimant’s demand, or pay such sum 
in settlement as it saw fit. The plaintiff ap- 
parently believed that it was to his interest 
to settle rather than to face the uncertainty 
of a trial and a possible verdict against him, 
part of which he might have to pay. I think 
the defendant was acting strictly within its 
rights and in observance of the contract of 
insurance and that the plaintiff failed to make 
out a case of coercion or violation of the 
policy.” General Accident Ins. Co. v. Louis- 
ville Home Telephone Co., Ky. 193 S.W. 1031 
(1917). Limit $5,000; judgment $7,250. 
While the case was on appeal, the insured, 
without knowledge of the insurer, settled with 
the plaintiff, the amount above the policy 
limit of $5,000 by paying $2,250. When the 
insurer learned of this it denied liability be- 
cause the insured settled. The court in hold- 
ing that it did owe its $5,000 plus costs and 
interest and in holding that the insured had 
the right to settle the liability above the 
amount covered by the insurance policy said: 
“The right of an insurance company to inter- 
fere with the insured in settling in his own 
way and at his cost that part of a claim in 
excess of the contract liability of the insur- 
ance company, we are not willing to concede, 
no matter in what words or form of expres- 
sion the insurance company may attempt to 
restrain the insured from doing this.” Getchell 
& Martin Lumber Co. v. Employer’s Liability 
Assurance Corp., Iowa, 90 N..W. 616 (1902). 
E. L. policy with limit of $1,500. Verdict $4,- 
300. Through mistake of insurer’s attorney 
there was no appeal within the prescribed 
time. Judgment paid. Insured sued insurer but 
at trial there was no proof that ultimately the 
appealed case would be reversed and that ulti- 
mately, if reversed, that the plaintiff (in- 
jured person) could not recover more than 
$4,300 in another trial. Held insurer was liable 
only for the limit of the policy, $1,500. 


Insurer Liable: 
Texas and Wisconsin have adopted the 
theory in the New Hampshire case; Vermont, 
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Mississippi, Missouri, Tennessee, Kentucky 
and New York have refused to do so. Suppose 
we examine the New Hampshire case first. 
Five years prior to the decision in the Douglas 
case, the New Hampshire court had before it, 
Cavanagh v. General Accident, 106 Atl. 604. 
The decision is short but in it is struck the 
key note for the Douglas case. The syllabus 
in the Cavanagh decision is: “One who in- 
sures another against liability for accidents 
owes the insured the duty of settling with an 
injured person before suit, if that is the rea- 
sonable thing to do, and is liable to the in- 
sured for negligent failure to do so after as- 
suming control of the claim.” No statement 
of the facts is given other than that insured’s 
horse kicked and injured an employee. In a 
way not stated the insured suffered a loss of 
$3,000 which it is claimed was paid “because 
of the negligence of the defendant in the 
preparation and manner of conducting the de- 
fense.” The court said: “The evidence war- 
rants the finding that Blais’ claim should 
have been settled and that it might have been 
settled before suit was brought without call- 
ing on the plaintiff for contribution. The de- 
fendant, however, made no serious attempt 
to settle with Blais until matters were in such 
shape that there was nothing else to do, when 
the case was settled for $6,000. The question, 
therefore, raised by the defendant’s tirst ex- 
ception is whether he had owed the plaintiff 
the duty of settling with Blais before suit, if 
that was the reasonable thing to do. As to 
that, there can be no question, for, when the 
defendant assumed control of the Blais claim, 
it then and there became its duty to do what 
the average man would do in a similar situa- 
tion.” That is all of the decision. The insurer 
was held liable. See the Douglas case. 


Douglas v. U. S. F. & G., N.H. 127 Atl. 
708 (1924). Policy limit $5,000. Verdict 
$13,000. There was an offer of settlement be- 
fore trial for $13500. This suit against the in- 
surer is for the difference. The policy provid- 
ed under the caption of Service, “to serve the 
employer (1) by inspection of the work places, 
etc.—; and (2) upon notice of such injuries 
so sustained by investigation thereof and by 
settlement of any resulting claims in accor- 
dance with the law.” In the clause relating 
to the defense of suits there was no provision 
about settling. At the trial of the case the 
insurer claimed that it had no reason to be- 
lieve that Douglas was liable and that the 
injured man’s mental condition was such that 
a binding settlement with him could not have 
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been made. The insured’s son testified that he 
discovered the existing cause upon which the 
verdict was sustained as to the injured man 
shortly after the accident and that he and 
his father told the adjuster all the witnesses 
knew. “It is not denied that knowledge of such 
fact would at once inform anyone that Douglas 
was probably liable,” the court stated. As to 
Elliott’s mental condition, the court said the 
evidence was conflicting. Insurer also con- 
tended its counsel did not know the factual 
situation as it developed at the trial and, 
therefore, the insurer had the right to rely 
on the advice of counsel; as to this the courts 
replied: “It follows that the defense of rea- 
sonable reliance upon the advice of counsel (if 
open to this defendant) cannot avail upon 
this motion. If O’C’s (adjuster) failed to tell 
H (claim manager) it is liable for O’C’s fault, 
and if H failed to tell the lawyer, it is re- 
sponsible for H’s fault.” This was the case as 
it came to the Supreme Court. It looks like 
negligent handling for had the lawyer known, 
he would undoubtedly have settled the case 
for $1,500. There may have been excusing 
circumstances connected with the entire mat- 
ter but the court can, go only on the record. 
The insurer argued that the courts of other 
States had held there was no obligation to 
settle. In Auerbach v. Maryland Casualty 
Company, 236 N.Y. 247, decided in 1923, the 
court there said: “There is nothing in the 
policy by which the insurance company 
obligated itself to settle if any opportunity 
presented itself. It was given the option to 
settle, if it saw fit to do so, or to try the ac- 
tion, as it preferred. It, however, was under 
no legal obligation, either express or implied, 
to compromise or settle the claim prior to the 
trial. The plaintiffs, when they accepted the 
policy, did so with full knowledge of the 
facts, if an action were brought, that they 
surrendered to the insurance company the ab- 
solute, full and complete control of it, includ- 
ing the settlement or trial.” These words are 
proper enough when applied to a case of un- 
questioned liability where the amount offer- 
ed in settlement is reasonable in the circum- 
stances, but clearly they could not be used as 
a defense for an insurer where it exercised 
bad ‘faith or was grossly negligent. In the 
Auerbach case the limit was $5,000. The in- 
sured proposed that inasmuch as the case 
could be settled for $6,500 the insurer should 
pay $5,000 and the insured would pay the 
balance of $1,500. The insurance company 
offered to contribute $3,500 and would pay 


weary 


———ee —E — 
eaete Y Neder Sts 9. PAWL ereeR ME AS RY =? ors ROT 


negli 


anotl 
comp 
had | 
was 

made 
cept 

hospi 


5 culty 


quiry 
eye-w 
of thi 
car ( 
that, 





oS 


Ee eee Re eaS 





January, 1943 


no more. The trial resulted in a verdict of 
$20,500. There was no reason why the in- 
surer, in good faith, should not rely upon 
its own judgment and hence the warrant for 
the above quoted comment by the court. In 
1916 the court in the Wisconsin Zinc case 
said: “The difficulty with the complaint in 
this particular is its paucity of allegations of 
specific facts tending to show bad faith— 
While the defendant had the right to consult 
what it deemed to be its own interest in mak- 
ing a settlement, it could not abuse the power 
vested in it and recklessly and contumaciously 
refuse to settle if it was apparent that in all 
reasonable probability its conduct would not 
only result in damage to the plaintiff, but also 
in loss to itself. Neither could it exercise the 
right conferred for the purpose of perpetrat- 
ing a fraud on the plaintiff.” Sixteen years 
later the Wisconsin Supreme Court in Hilker 
v. Western Auto. Ins. Co., which will be 
dealt with later, changed the attitude it had 
taken and now adopts the theory that “under 
such a contract there is no escape from the 
conclusion that the insurance company be- 
came the agent of the insured for the purpose 
of handling such claims and of conducting 
such litigation” and, therefore, as agent, owed 
a duty, being thus influenced by the Douglas 
decision. If wrongdoing on part of the insurer 
places a loss upon the insured, it would seem 
immaterial what course it takes. If the cause 
of the loss is wrong there is breach of duty 
through tort or through contract. In the origi- 
nal New Hampshire case, Cavanagh, as was 
stated above, the court said it was the duty of 
the insurer to settle “if that is the reasonable 
thing to do.” The background there was “the 
negligence of the defendant in the preparation 
and manner of conducting the defense.” Just 
what that was we do not know. 


Hilker v. Western Auto. Ins. Co. Wis. 231 
N.W. 257 and 235 N.W. 413, the latter deci- 
sion being on motion for re-hearing in which 
another opinion was written. The insurance 
company knew the little girl was injured and 
had been taken to the hospital by a man who 
was at the scene of the accident, “yet it 
made no effort to see or interview him ex- 
cept to make a perfunctory inquiry at the 
hospital. The father of the girl had no diffi- 


> culty in ascertaining the man’s name by in- 


quiry at the hospital. The testimony of this 
eye-witness contained most convincing proof 
of the negligence of the driver of plaintiff's 
car (meaning insured’s car). Further than 
that, the company did not find or interview 
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the two sisters of the injured girl and two 
other playmates who were with her at the time 
of the accident, all of whom testified at the 
trial of the personal injury action against the 
plaintiff (insured). Jt was the testimony of 
these eye-witnesses who had not been seen or 
interviewed by the insurance company that 
lead this court to say after reviewing the evi- 
dence in that case that “it clearly presented a 
jury question if it did not establish defend- 
ant’s negligence as a matter of law’—Before 
these witnesses testified, the defendant might 
have been justified in believing that the case 
was one in which a jury could not find action- 
able negligence, but that situation was changed 
when these witnesses testified—-The injury 
had destroyed a portion of the skull bone 
that covered motor and sensory divisions of 
the child’s brain, which were left un-protected 
except by soft tissue, so that a blow over the 
area might cause paralysis or even death. 
With this evidence in the case, the jury were 
warranted in finding that a good-faith effort 
to protect the interest of the plaintiff (in- 
sured) required the company to do something 
more than to suggest an adjustment by the 
payment of such sum as $500.00 or even 
$1,500. The record shows that those repre- 
senting the little girl and her father were 
ready to settle these cases for a sum within 
the coverage of the policy, before these ac- 
tions were begun. The adjuster for the com- 
pany exhibited an indifferent and hostile at- 
titude, refusing to meet and discuss settle- 
ment in the offices of the attorneys represent- 
ing the girl and her father. Matters stood in 
this position until the trial, when all witnesses 
agreed that the attorney for the insurance 
company offered $1,500 to adjust the case.” 
The attorney for the child said he would sub- 
mit $2,500 or $3,000 to his client and it would 
probably be accepted. The record contains no 
evidence of any further effort on part of those 
representing the insurance company to settle 
these claims. These things constitute negli- 
gence and bad faith on part of the insurer. 


Stowers Furniture Co. v. American Ind. 
Co., Tex. 15 S.W. 2nd 554, reversing 295 
S.W. 256. The opinion is by the court of last 
resort. The court in adopting the New Hamp- 
shire rule stated its reasoning in this way: 
“It is true that the policy is for $5,000, so 
far as this accident is concerned, but when 
the liability arose against plaintiff the In- 
demnity Company was in duty bound to exer- 
cise ordinary care to protect the interests of 
the insured up to the amount of the policy, 
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for the reason that it had contracted to act 
as his agent and assumed full and absolute 
control over the litigation arising out of the 
accident covered by the policy. The provision 
of the policy giving the Indemnity Company 
absolute and complete control of the litiga- 
tion, as a matter of law, carried with it the 
corresponding duty and obligation on the part 
of the Indemnity Company, to exercise that 
degree of care that a person of ordinary care 
and prudence would exercise under the same 
or similar circumstances, and a failure to exer- 
cise such care and prudence would be negli- 
gence on the part of the Indemnity Com- 
pany.” The insured had left its truck standing 
on the highway at night unlighted for upwards 
of two hours; the car in which plaintiff was 
riding ran into it and she was badly injured. 
Limit of policy $5,000. The insurance com- 
pany had the opportunity of settling for $4,- 
000 before trial but refused, resulting in an 
ultimate loss of $14,103. Then the insurance 
company tendered its $5,000 plus interest on 
the $5,000 on condition the insured would re- 
lieve it from further liability. The injured 
woman offered to settle for $4,000 before 
trial. In the present suit the insured alleges 
it told the insurer the settlement proposed was 
a good one and should be accepted. Insurance 
company said it would pay $2,500 if the in- 
sured would pay the additional $1,500. The 
Appellate Court in 295 S.W. 256 in affirm- 
ing judgment for insurer said: “We feel con- 
strained to over rule such contention. There 
is no suggestion that appellant failed to faith- 
fully and vigorously defend the suit to its 
final determination by the Supreme Court; 
that it did so seems to be admitted, but it 
chose to defend the suit rather than to settle 
for $4,000.—We do not think the Indemnity 
Company, was, by the terms of the policy, un- 
der any obligatiin to do more than faithfully 
defend the suit—However, if the question of 
bad faith had any place in the trial of the 
cause, we are unable to see that bad faith 
was shown.—Under the facts shown, the In- 
demnity Company had the right to refuse the 
proffered settlement and to defend the suit 
against a larger recovery or any recovery 
whatever, no matter how slender its chances 
of success.” The higher court in 15 S.W. 2nd 
544, in reversing the Appellate Court and 
granting new trial, went way beyond the 
Douglas case and without good reason for so 
doing. The statement in the opinion that “such 
exclusive authority to act in a case of this 
kind does not necessarily carry with it the 
right to act arbitrarily,” is not warranted. 
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There was a defense to the personal injury 
case both as respects the law and as respects 
the damages. 


Vermont refused to follow the New Hamp- 
shire decision. Johnson v. Hardware Mutual 
Casualty Co., Vt. 187 Atl. 788. But it held the 
company liable for negligence and for bad 
faith. On the first day of the trial the plain- 
tiff offered to accept $5,500 for all the cases 
and the manager wired his head office in Wis- 
consin saying they were dangerous and that 
his attorney recommended settlement at this 
figure. The head office wired back that $2,500 
was sufficient for all the cases. Manager then 
next day sent a long wire explaining the situa- 
tion and again urged settlement, but without 
success. The verdict was in excess of the 
policy limit. On the appeal of the action by 
the insured against the insurer the court found 
for the insurance company and after the de- 
cision the insured moved the court to remand 
the case in order that he might amend the 
complaint and allege bad faith. The court 
thereupon reviewed the decision and so order- 
ed the case back for re-trial saying: ‘The 
refusal of the home office of the defendant 
company to accept the proportion of the set- 
tlement is not, standing alone, sufficient to 
sustain a charge of bad faith. But, where this 
refusal is insistently maintained against the 
advice of the counsel in charge of the de- 
fense, and the repeated recommendations of 
the adjuster present at the trial, who had as- 
sisted in the preparation of the case, fully 
understood and gave complete information 
concerning the situation, the Aostile atmos- 
phere of the circumstances are, we think, suf- 
ficient to warrant an inference that the re- 
quisite good faith was not exercised.’’ What 
happened thereafter we do not know. 


We shall not include the Attleboro v. Frank- 
fort Ins. Co., Mass. 171 Fed. 495 and 240 
Fed. 573, decisions frequently referred to, 
because they go back to 1917 and the facts 
and the law are too briefly stated to be of 
any help. . 


In Anderson v. Southern Surety Co., Kans. 
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The insurer was held liable above the 
policy limit in Tyger River Pine Co. v. 
Maryland Casualty Co., So. Car. 170 S.E. 
346. The insured there alleged that “for prac- 
tically seven months thereafter the defendant 
dallied and delayed in making an investiga- 
tion, and although plaintiff (insured) urged 
upon it the necessity to protect plaintiffs and 
its own interests by compromising and settling 
the claim, refused to make any proper in- 
vestigation and without any thought of or 
regard to the rights of plaintiff, refused and 
neglected to make any honest effort to settle 
the claim,” although the injured party was 
willing and anxious to settle; the opinion does 
not state what the evidence was but presum- 
ably it supported the allegations. In affirmnig 
judgment for insured the court said: “At the 
out-set it must not be overlooked that the in- 
surance company is something more than the 
mere agent of the insured. Under the con- 
tract it occupies a two-fold relation, one as in- 
surer and the other as agent of the insured 
and may look to its own interests as well as 
those of the insured, and what would be con- 
sidered a compromise from a standpoint of 
the insured might not be a compromise from 
the standpoint of the insurance company.” 


Maryland Casualty Company v. Elmira 
Coal Co., 69 Fed. 2nd 616. Mo. (1934). 
Insurer held liable for negligence and bad 
faith. Insurer wrote the insured sending blank 
form of release and asking insured to settle 
with injured man for the medical expenses 
of $167.50, although under the policy the in- 
surer was obligated to pay these expenses 
irrespective of liability. Injury was severe and 
notwithstanding repeated requests of insured, 
insurer still endeavored to handle the adjust- 
ment through correspondence. When suit was 
brought, the ad damnum being $70,000, the 
insurer suggested the insured employ counsel 
to cooperate with insurer’s counsel. That was 
done. Insurer held responsible not only for 
the amount of the judgment above the policy 
limit but also for the fees of insured’s at- 
torney of $1,000. 


Maryland Casualty Company v. Cook- 
O’Brien Const. Co., 69 Fed. 2nd 462, Mo. 
$5,000 limit. The case was tried twice. The 
first trial resulted in a verdict of $13,000 and 
the second trial $12,000. The insurer furnish- 
ed the appeal bond in its own company and 
had to pay the full amount of the verdict; it 
then brought suit against the insured for the 
amount above the policy limit. The court on 
appeal stated the testimony is in sharp con- 
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flict on the question of whether the oppor- 
tunity to settle for less than the limit of the 
policy was lost through the fault of the cas- 
ualty company or the construction company: 
“We need not decide whether the testimony 
concerning the failure to effect a settlement 
of the Crawford case at the time of the sec- 
ond trial, if it stood alone, would have been 
sufficient to uphold the verdict and judgment 
(for insured) in this case. At that time the 
casualty company was in control of the de- 
fense and had such control of the defense for 
the construction company, pursuant to its 
indemnity policy, for more than two years, 
and the whole course of its conduct was with- 
in the scope of the inquiry before the jury 
upon the question of its alleged bad faith. 
We are satisfied that there was, on the whole, 
sufficient testimony from which reasonable 
men would be justified in drawing the infer- 
ence that the casualty company’s failure to 
settle the Crawford claim was not in good 
faith in the exercise of an honest discretion 
and judgment, but was in bad faith, in breach 
of the duty it owed to its insured under the 
relationship arising from it taking control pur- 
suant to the policy agreement.” 


McCoombs v. F. & C., Mo. 89 S.W. 2nd 
114. Policy limit $5,000. Verdict $18,000. 
On motion for new trial a remittitur of $5,- 
000 was required and judgment was entered 
for $13,000. Attorney for insurer said his 
company would not pay $5,000 and that “‘the 
policy of the company was not to pay the 
limit of its liability” and that there was al- 
ways a chance of getting out for less money. 
The court in affirming judgment for insured: 
“The courts are not in agreement in holding 
the insurer liable for negligence in refusing 
to settle, but there is no disagreement with 
respect to the insured’s liability where bad 
faith appears. In such cases all the courts, 
without exception so far as we are advised, 
hold the insurer liable,” and then comments 
on the evidence, saying that the offer of $5,000 
was rejected at the time the attorney for the 
insurer “had thoroughly acquainted himself 
with all the facts and circumstances respect- 
ing the accident. He knew the witnesses his 
company would be confronted with at the trial 
and what their testimony would be. He realiz- 
ed that all the testimony in the case except 
the testimony of the insured and his wife 
would show that the sedan collided with the 
truck and caused it to leave the pavement. 
His own statement, as shown by the witness, 
leaves no doubt that he regarded the case as 
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a hopeless one for the defense. He knew, it 
is true, that the insured and his wife claimed 
that their sedan did not collide with the truck, 
but he realized that they were obviously mis- 
taken as to this, in view of the freshly dent- 
ed fender, which was repaired on the day fol- 
lowing the accident. He understood the pro- 
bative force of this undisputed fact, for he 
stated to insured’s attorney that notwithstand- 
ing the insured and his wife claimed that their 
sedan did not collide with the truck, that they 
would have a hard time getting away from 
the dented fender. He stated further that they 
had no defense to the suit, not a leg to stand 
on, and that there would be a verdict and 
judgment against them for more than the 
policy limit. As an experienced attorney he 
saw nothing but disaster in the trial of a suit, 
and accordingly advised his company to pay 
the limit of the policy in settlement of the 
suit. Still the company refused to settle, put- 
ting its refusal on the ground that there was 
an element of chance that the insured might 
win, and that it was the policy of the com- 
pany never to settle for the limit of its liabi- 
lity. In so doing the company obviously ignor- 
ed its obligations arising from the agential 
relationship between itself and the insured 
created by its contract. It is difficult to escape 
the conclusion that the company proceeded 
on the theory that by the terms of the con- 
tract it had the insured tied hand and foot, 
and thereby sought to coerce the insured into 
contributing a portion of its own liability in 
settlement of the suit so as to avoid being 
compelled to pay a larger sum through a 
verdict and judgmeni which everyone con- 
cerned realized would result from a trial of 
the suit, unless by chance the insured might 
win. The evidence of bad faith on the part of 
the defendant in refusing to settle is ample.” 


Brassil v. Maryland Casualty Company, 
210 N.Y. 235. Limit of policy $1,500. The 
injured person when the case was in suit told 
the insured the case could be settled for $1,- 
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500. The insured told insurer that the in- 
dications were the plaintiff would win and 
for an amount above $1,500. The result of 
trial was verdict of $6,000. The insurer then 
notified the insured that there was no ground 
for appeal and that the insurer was willing 
to pay its $1,500 but that the insured must 
first “satisfy the judgment rendered against 
you” and intimated that if the insured wished 
to appeal the insurer was willing and that he 
should do so. The insured through his own 
attorney did appeal, got a reversal, and the 
case was ultimately dismissed. The insured 
incurred an expense of $2,611 and brought 
suit against the insurance company. The court 
in the present case in affirming judgment for 
insured said: “Even this conduct might stand 
the test of legal principles, if not of good 
morals, had there not in fact been good 
ground for appeal.—In the light of these con- 
ditions it is idle to look to the letter of the 
insurance contract for the measure of the de- 
fendant’s liability and the fact that there are 
no precedents for such an action as this, is 
a very impressive indication of the unusual 
and inequitable attitude of the defendant.” 


It could be in many of the situations found 
above that the insurance companies did not 
mean to act in bad faith in their negotiations 
for settlements and yet so many of the cases 
seem to have been badly handled. Prompt in- 
vestigations by men who knew what to do in 
the circumstances, and considerate attention 
by those who had to find the laws applicable 
to the facts would no doubt have saved many 
unnecessary losses. 


We have not discussed the case of Traders 
and General Ins. Co. v. Rudco, 129 Fed. 2nd 
621, just now published, because it is a Fed- 
eral decision and thus makes no law for any 
State and because there is nothing new in 
the factual situation. The opinion, however, 
has an excellent review of all the cases on the 
subject. 





SS - aa ee me oe a ee ee 


= 
e 





January, 1943 


INSURANCE COUNSEL JOURNAL 


Page 45 


“Liability Imposed by Law For Damages” as Including Dam- 
ages Assessed by a Criminal Court as a Condition For 
Suspension of Judgment. 


By ArMIsTEAD W. Sapp 
Greensboro, N.C. 


AN individual, fully insured, parks on the 
highway. A collision results and he is 
arrested and a civil action for damages is in- 
stituted promptly. The criminal court de- 
cides he has not violated the statute with re- 
spect to parking on the hignway. The civil 
court holds him liable in damages for negli- 
gence predicated solely upon the violation of 
the same statute. This may leave the defend- 
ant a little bewildered but the insurer pays 
the damages and since the insured has no 
costs or fine in the criminal court he is not 
too much concerned. 


If the civil court tried its action first and 
determined the defendant was not negligent 
as he had not violated the statute, the insurer 
would then have closed its files on another 
successfully defended case. The criminal ac- 
tion is called and the insured is found guilty 
of violating the non-parking statute, the court 
suspends the sentence imposed for this mis- 
demeanor upon the condition the defendant 
pay the damages sustained by the aggrieved 
person—the plaintiff in the civil action, i.e. 
the unsuccessful plaintiff until now. Who 
pays this judgment? 


The company has agreed to “pay on be- 
half of the insured all sums which the insured 
shall become obligated to pay by reason of 
the liability imposed upon him by law for 
damages .. . sustained by any person or per- 
sons, caused by accident and arising out of 
the ownership, maintenance or use of the 
automobile.” For this insuring agreement Mr. 
Appleman in his one volume Automobile 
Liability Insurance (p. 67) has this to say: 


It shall first be noted that the policy 
only insures against “liability imposed by 
law for damages.” This has a very definite 
purpose. It clearly, by its terms, precludes 
any possibility of the insurer being held 
bound to pay either any liability which the 
insured has voluntarily accepted or agreed 
to pay or any liability for penalties or fines 
imposed because of some criminal act or 
neglect of the policy holder. There should 


be no difficulty in the interpretation of 
this expression. 


To make the illustration given of more prac- 
tical import a death occurs as a result of the 
collision. The criminal trial is held first, the 
jury finds the defendant guilty of manslaugh- 
ter and the judge suspends a severe sentence 
upon the condition damages are paid the 
estate of the deceased in a large amount. The 
insured defendant may not bind the insurer 
by accepting the condition and paying the 
damages by reason of the Exclusions of the 
policy providing: “The policy does not apply: 
(d) to any liability assumed by the insured 
under any contract or agreement .. .” This 
perhaps relieves the insurer from liability for 
the payment of the condition since the in- 
sured has to voluntarily assume the payment 
—he could go to jail. A different situation 
arises if the insured pays the damages assessed 
by the criminal court and then is subjected 
to a civil action for the recovery of damages 
for the same death and upon the same facts. 
The insurer must now defend. If it pleads the 
payment and acceptance of the condition of 
the judgment in the criminal action as 
estoppel or that action as res adjudicata and 
is successful, will it be permitted to take ad- 
vantage of the payment made by its insured 
and escape liability? This will depend upon 
what the plea of estoppel or res adjudicata 
entails. 

This dual court system and power in both 
to assess damages creates a number of inter- 
esting questions from the standpoint of the 
insurer: Should it have to defend or pay for 
the defense of the insured in the criminal ac- 
tion? Must the payment of the damages as- 
sessed be met by the insurer upon demand 
of the insured or upon demand of the in- 
jured person for whom the damages were 
assessed? What is the legal effect of the judg- 
ment and its acceptance by the injured upon 
his right to maintain a civil action for dam- 
ages: (a) Against the insured, the defendant 
in the criminal action: (b) Against the insur- 
ed and a joint tort feasor; and (c) Against 








Page 46 


the employer of the insured with or without 
a joint tort feasor? 

The discussion of this article will be con- 
fined to the last question, the legal effect of 
the judgment. Is it an adjudication of damages 
and does payment and acceptance satisfy the 
cause of action of a civil nature? 

In North Carolina an accident occurred in 
which a guest in an automobile died shortly 
after being thrown from the automobile onto 
the pavement and in the path of a large 
truck. The driver of the automobile was found 
guilty of manslaughter and the judge of the 
criminal court suspended the sentence impos- 
ed upon the condition that the defendant pay 
to the mother of the guest the sum of $1,500 
and compliance with other conditions. 

The mother was present at the trial in the 
criminal action, accepted the payments and 
brought an action for damages as adminis- 
tratrix of her daughter’s estate against the 
driver of the automobile—the defendant in 
the criminal action—the driver of the truck 
and the owner of the truck. The ultimate 
result of the plea of res adjudicata or plea 
of estoppel by conduct and the criminal judg- 
ment was that the court permitted the de- 
fendants to take credit for the payment made 
on the judgment in the civil action. The court 
disposed of this question by saying: 


The defendant’s plea of estoppel by rea- 
son of the payments made in the criminal 
prosecution was properly overruled. Meach- 
am v. Larus & Bros. Co., 212 N. C. 646, 
194 S.E. 99; LeRoy v. Steamboat Co., 165 
N. C. 109, 80 S.E. 984; the matters here 
litigated were not involved in that action, 
nor were they there asserted, either in the 
right now claimed or otherwise. Gillam v. 
Edmonson, 154 N. C. 127, 69 S.E. 924. 
The jury has credited him with all pay- 
ments made in the criminal prosecution and 
this is as much as he can expect in the 
present action. Holland v. Utilities Co., 
208 N. C. 289, 180 S.E. 592; 24 C. J. S. 
Criminal Law, Sec. 207, p. 1260. 

Hester, Admnx., v. Horton Motor Lines, 
Helms and Coleman, 219 N. C. 743, 14 
S.E. (2d) 794. 


The action of the criminal court in sus- 
pending the judgment upon a condition was 
authorized by a law of North Carolina as 
contained in Chapter 132 of the Public Laws 
of North Carolina for 1937 (Michie’s N. C. 
Code for 1939, Sec. 4665 (1). This Act 
creates a probation office in North Carolina 
and, among other things, provides: 
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Sec. 1. Suspension of Sentence and Pro- 
bation. That after a conviction or plea of 
guilty or nolo contendere for any offense 
except a crime punishable by death or life 
imprisonment, the judge of any court of 
record with criminal jurisdiction may sus- 
pend the imposition or may impose a fine 
and also place the defendant on probation. 

Sec. 2. (Provides for investigation by 
probation officer.) 

Sec. 3. Conditions of probation. That the 
court shall determine and may impose, 
by order duly entered, and may at any 
time modify the conditions of probation 
and may include among them the follow- 
ing, or any other; That the probationer 
shall: 

(h) Make reparation or restitution to 
the aggrieved party for the damage or loss 
caused by his offense, in an amount to be 
determined by the court.” 


The section 3 (h) does not provide for any 
reduced or partial reparation. The duty im- 
posed upon the judge to make reparation is 
in full for “the damages or loss ... in an 
amount to be determined by the court:” The 
statute could have provided the damages be 
assessed by the jury but it permits the court 
to determine the amount of reparation which 
may vary in amount in different cases. Rep- 
aration has been defined by Bouvier (Rawle’s 
Third Revision) as “The redress of an in- 
jury; amends for a loss inflicted.” 


The aggrieved party in the case mentioned 
is the proper party to recover damages, the 
mother of the deceased child, the sole surviv- 
ing parent. Davis v. Railroad, 136 N. C. 115, 
48 S.E. 591. The measure of damages or loss 
to an estate of a deceased or to the aggrieved 
person is determined “with mathematical ac- 
curacy” in North Carolina: Mendenhall, 
Admr., v. Railroad, 113 N. C. 275, 31 S.E. 
480; Watson v. Railroad, 133 N. C. 188, 
45 S.E. 555; Ward v. Railroad, 161 N. C. 
179, 76 S.E. 717; Carpenter v. Power Co., 
191 N. C. 130, 131 S.E. 400; White v. Rail- 
road, 216 N. C. 79, 3 S.E. (2d) 310. These 
cases are civil cases involving the assessment 
of damages by the jury but the rule for the 
jury to follow can be and should be under the 
statute, followed by the judge of the criminal 
court in fixing the amount of the reparation 
for the loss of damages suffered. It must be 
presumed the judge followed the correct rule 
in ascertaining the damages sustained by the 
estate of the deceased by reason of the wrong- 
ful death. The defendant has the right of ap- 
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peal without prejudice. State v. Calcutt, 219 
N. C. 545, 15 S.E. (2d) 9, and may have the 
amount of damages inquired into by the ap- 
pellate court as well as any other condition. 

The injured or aggrieved person does not 
have the right of appeal but the money need 
not be accepted. The statute does not specify 
how payment is made but there can be no 
payment without acceptance by the aggrieved 
person and a tender of payment would not 
fulfill the condition. The practical result is 
that the aggrieved person is by the judge’s 
elbow when the damages are assessed and is 
ready to accept payment. If payment is ac- 
cepted that makes the injured person privy 
to the proceedings and having accepted the 
benefit of the judgment is bound thereby. 
Wilson, Admr., Ex Parte, 222 N. C. 99, 22 
S.E. (2d) 262. 


If once the damages are recovered, the ag- 
grieved person should not be permitted to 
again recover damages for the same wrong. 
Holland v. Southern Public Utilities Co., 208 
N. C. 289, 180 S.E. 592; Massey v. Public 
Service Co., 196 N. C. 299, 145 S.E. 561; 
Smith v. Thompson, 210 N. C. 672, 188 S.E. 
395. The difference in procedure in criminal 
and civil courts, the burden of proof and 
rules of evidence apparently influenced the 
Supreme Court of North Carolina in deciding 
the payment was for credit and not final. 
The procedure is not new for the criminal 
courts of North Carolina, although the sta- 
tute is comparatively recent. The courts for 
years have suspended sentences or the imposi- 
tion of judgments upon conditions in the type 
of case enumerated in the statute. State v. 
Ray, 212 N. C. 748, 194 S.E. 472; Pelley v. 
Colpoys, U. S. Marshall, 122 Fed. (2d) 12. 
The law and procedure has its source in great- 
er antiquity than the practice or the statute 
in North Carolina. In THE HISTORY OF 
ENGLISH LAW BEFORE THE TIME OF 
EDWARD I, Pollock and Maitland (2d. Ed. 
Vol. II, pp. 449 and 451) in discussing crime 
and tort is this: 


“Of the more ancient system we shall say 
but little. On the eve of the Norman Con- 
quest what we may call the criminal law of 
England (but it was also the law of ‘torts’ 
or civil wrongs) contained four elements 
which deserve attention; its past history 
had in the main consisted of the varying 
relations between them. We have to speak 
of, outlawry, of the blood-feud, of the 
tariffs of wer and bo’t and wi’te, of punish- 
‘ment in life and limb. . . . 
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A deed of homicide is thus a deed that 
can be paid for by money. Outlawry and 
blood-feud alike have been retiring before 
a system of pecuniary compositions, of 
bo’t; that is, of betterment. From the very 
beginning, if such a phrase be permissible, 
some small offenses could be paid for; they 
were ‘emendable.’ The offender could buy 
back the peace he had broken. To do this 
he had to settle not only with the injured 
person but also with the king: he must 
make bo’t to the injured and pay a wi’te to 
the king. A complicated tariff was ela- 
borated. Every kind of blow or wound 
given to every kind of person had its price, 
and much of the jurisprudence of the time 
must have consisted of a knowledge of these 
pre-appointed prices. Gradually more and 
more offences become emendable; outlawry 
remained for those who would not or could 
not pay. Homicide, unless of a specially ag- 
gravated kind was emendable; the bo’t for 
homicide was the wergild of the slain.” 


What in North Carolina is the wergild of 
the slain? The rule for damages in actions 
for wrongful death is succinctly stated as be- 
ing the present value of the net pecuniary 
worth of the earnings of the deceased during 
his expectancy. This is elaborated in that the 
jury (or judge) is to consider the station in 
life, education, health, habits, advantages, 
earnings, expenses, and life expectancy to ar- 
rive at the net earnings from the sole exertions 
of the deceased and then to arrive at the pres- 
ent worth of those net earnings. White v. 
Railroad, and other cases supra. 

The civil procedure admixed with the crimi- 
nal action of fixing damages in cases of this 
kind continued beyond the time to which 
Pollock and Maitland directed their studies. 
The authors refer to the procedure of appeals 
to the king by private individuals as the 
proper method of instituting this combination 
civil and criminal trial (p. 453) Blackstone 
discusses appeals (Commentaries, p. 313): 


An appeal in the sense wherein it is here 
used does not signify any complaint to a 
superior court of an injustice done by an 
inferior one, which is the general use of the 
word, but it here means an original suit at 
the time of its first commencement. An 
appeal, therefore, when spoken of as a 
criminal prosecution, denotes an accusation 
by a private subject against another for 
some heinous crime, demanding punish- 
ment on account of the particular injury 
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suffered rather than for the offense against 
the public. As this method of prosecution 
is still in force, I cannot omit to mention 
it; but as it is very little in use, on account 
of the great nicety required in conducting 
it, I shall treat of it very briefly, referring 
the student for more particulars to other 
more voluminous compilations. The private 
process for the punishment of public crimes 
had probably its original in those times 
when a private pecuniary satisfaction, call- 
ed a wergild, was constantly paid to the 
party injured, or his relations, to expiate 
enormous offences. This was a custom de- 
rived to us, in common with other north- 
ern nations, from our ancestors, the ancient 
Germans; among whom, according to 
Tacitus, “luitur homicidium certo armen- 
torum ac pecorum numero; recipitque sat- 
isfactionem universa domus” (Translated 
in the Lewis Ed. Vol. IV, p. 1708; The 
whole family receives satisfaction, and the 
homicide is expiated by a certain recom- 
pense in flocks and herds). In the same 
manner, by the Irish Brehon law, in case of 
murder, the Brehon or judge was used to 
compound between the murderer and the 
friends of the deceased, who prosecuted 
him, by causing the malefactor to give unto 
them or to the child or wife of him that was 
slain, a recompense which they called an 
eriach. And thus we find in our Saxon 
laws, (particularly those of king Athelstan) 
the several wergilds for homicide establish- 
ed in progressive order from the death of 
the ceorl or peasant up to that of the 
king himself. And in the laws of King 
Henry I, we have an account of what other 
offences were then redeemable by wergild, 
and what were not so. As, therefore, during 
the continuance of this custom, a process 
was certainly given for recovering the 
wergild by the party to whom it was due, 
it seems that, when these offences by de- 
grees grew no longer redeemable, the pri- 
vate process was still continued, in order to 
insure the infliction of punishment upon 
the offender, though the party injured was 
allowed no pecuniary compensation for the 


offence. 
Blackstone 


Continuing this discussion 


points out those who could benefit by the 
appeal and further that “by the statute of 
Glocester, 6 Edw. I. c. 9, all appeals of death 
must be sued within a year and a day after 
the completion of the felony by the death of 
the party.” That where the offender is found 
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guilty on indictment the king could pardon 
him and remit the fine but if found guilty 
on appeal the king could not remit or pardon 
the damages assessed. (R.p. 316). 

It then appears in our procedure, .where 
the defendant is sentenced or before sentence 
the judge determines the loss or damages 
suffered and orders that amount paid in sus- 
pension of the sentence or judgment and it is 
paid and accepted by the injured party, this 
should be final and no further action for the 
same damages be permitted against any per- 
son directly or derivatively involved. There 
is no limitation on the judge except there is 
no provision of partial reparation; there is 
no compulsion on the parties except the alter- 
native to the defendant; there certainly is 
only the alternative to the person aggrieved 
that he be not permitted to further prosecute 
a claim for the same damages having once 
accepted the amount determined as and ac- 
cepted by him to be his damages. 

To apply the amount as credit against the 
verdict in a civil action involves two methods. 
Either the trial judge says nothing to the 
jury about the amount the plaintiff has re- 
covered in the criminal action and applies 
the credit to the verdict later or an issue is 
submitted to the jury to determine whether 
the amount recovered by the plaintiff is “full 
and adequate compensation for his injuries.” 
(Holland v. Utilities, supra). 

The first method should not be followed 
although it would save giving the jury the 
idea that a judge had already found defend- 
ant liable to the plaintiff and the defendant 
thought so too since he paid the damages. 
However, outweighing this is the consideration 
by the jury that the judge assessed the dam- 
ages and applied the rule properly and the 
plaintiff should not recover twice. 


When the second method is followed the 
judge should charge the jury that the statute 
required the criminal court judge to assess 
the damage or loss sustained and that when 
the amount was fixed by the judge he is pre- 
sumed to have followed the correct rule, there 
being no appeal and no change. That the 
plaintiff in the civil action having accepted 
the damages assessed and being privy to the 
criminal procedure and bound by the findings 
of the judge and by his own conduct they 
should find the amount assessed by the judge 
adequate and full compensation. The trial 
judge should not be permitted to tell the jury 
they could examine the amount of damages 
assessed by the judge of the criminal court, 
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and if they disagreed with the judge as to 
what the damages were, then to find the judge 
did not assess the damages (as was his duty 
to do) fully and adequately compensating the 
injured person; that whatever amount they 
determined was the damages should be credit- 
ed with the amount paid. 

By all consideration, 


historical, proce- 


dural and practical, once the damages, proper- 
ly assesed, are paid and accepted by the 
injured person there should be no further 
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recovery. This should be an adjudication of 
the issue of damages, clearly at issue before 
the judge as well as before the jury, and 
should be satisfaction of the liability of a 
civil nature. This then is “liability imposed 
by law for damages” for which the insurer 
agreed to pay. There is no difficulty in inter- 
preting the expression, but, unless the courts 
hold the payment of the damages assessed by 
the criminal court to be final there will be 
difficulty in its application. 
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